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HAY, i 2 
Of Efater in Goode and cd nd Perſonal. - 1 vt 


Hatch (a French Word ſgnify- Of Ehe i 

Geods) are All Goods Move- Charcls Br 
2 or Immoveable that are not ſonal. 
Freehold; and may be either (s) r Taft. | 
Real or Perſonal. The Word. Bone includes 118.5. 
them Both. Real, which concern the Realcy, Noy 's Max, 
or Lands and Tenements, as Guardianſhips, 49» 5% 98+ 
Leaſes of Lands, Cc. for Years, or At Will, 
The Intereſt in an Advowſon for one 2 | 
Intereſts by Srature-Merchant, Staple 
&c. Of Theſe I have already Treated. bd af, 
as Gold, Silver, Plate, Jewels, Implements 
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+= © of Houſhold, and All Moveable Goods what- 
_ »..,-  ſoever, Cattle of All Sorts, Corn ſown upon 
_ - tlie Ground (becaule It comes not without In- 
I _. -.. . - duſtry, and may en by Will, or forfeited 
oy Outlawry) Deeds, An Apprentice for 
ears, Cc. Theſe are call'd Goods and Chat- 
tels Perſonal, bepauſę They belong immediate- 
»* ly tg the Perſon of a Man; and becauſe when 
3 X They are wrongfully Detained, there is no 
8 other way to regoyer them than by a Perſo- 
(g) pyer 5. nal Action. (d) But Charters or Evidences 


Rep. 33. concerning Freehpld' Obligations, or 
ö Perk: 115. Vechdes This in ion, are not pro- 
perly co prehen ed under the words Good; 


(e) Noy's and Chartels. (e) Yet Writings pawn'd for 
, Max, 50. E 5 
IheOvwnerſhip of a Perſonal Chattel is call 
| tf) Noy's à Property; yep 4 id to be (f) poſſeſſed 
| Max. 20. ar Perſo- 
7 nal; as to be Seiſed of a Freehold. For no Eſtate 
* of Inheritance or Hfechol can be Term d 
Goods and Chattels. 3 
Rep. 17, \þ9! may, Hate. a Ale Froper- 
ten, e B Need . 
Einch. 276, but not in Creatures that are Feræ Nature, 
DA © 1g, 35 Wild Beaſts, Fowls of the Air, Fiſtie 
prirrong 596. y of the Sen or in the Rivers, Partridges, Deer, 
H. Contes, Hares, % And One may Har: 
Ault (3) an Abfoluce Property in Things of 4 Ba 
Mae, as Maſtiffs, Hounds, Greyhounds 
„ and” Spaniels. But. it is not Felony to ſteal 
Them; tho an, Indiftmene may be pre 
ferr'd for a Treſpaſs, or an Action brought 


for Damages for taking Them Away | 
A. Sualiſed Property and Poſſeſſoty may bel 
obtained By - Induſtry, as by Taking Creaotb 


tures Ferz Natur, and making them Tame 
* 2 1 A 1 dn 
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and then we have only a Property in Them 
ſo long as They remain Tame, and do not 
regain their Natural Liberty, and Have: not 
a Cuſtom of 8 f Theſe Felony 
may be committed. Or ſuch a Property 
may be obtained By Reaſon of Impotency and 
Place in Things wild By Nature; as of Young 
Hawks that are in my Ground, or Young 
Pidgeons in the Neſt. And of Theſe Felony 
may be committed. And for 234 the Owner 
of the Soil ſhall Have Action of Treſpaſs, if 
They are taken when They cannot Fly. 
[See the 11 H. 7. ch. 17, Concerning the 
Eggs of Swans.] Or a Qualified Property 
* be gain d by Reaſon of Privilege of 
a Park, Warren, &'c. But one cannot 
Bring an Action for Theſe [2 Cro. 554. 
* ſay His Deer, His Conies, Hares, 
Pheaſants, Partridges, Cc. For one Hath no 
Real Property in Them, tho' they Belong to 
Him upon account, of His Privilege for His 
Game and Pleaſure. Of Theſe Felony cannot 
be Committed; unleſs Reduced to Tameneſs, 
and known to be Tame by the Offender. [See 
the Statutes Againſt Deſtroying the Game, Book 
3. cb. 3.] Deer chaſed out of a Park and fol- 
lowed by the Keeper with Freſh Purſuit, Fi- 
ſhes that are in Trunks, Cc. remain in Poſſeſſion 
and ſuch a Property. But If Deer get out of 


Warren, It is Lawful for Any One to Take 
hem. [ See of Larceny of the Goods of Anether, 

poſt Book 3. ch. 1.] 8 
Property is either of Things in Poſſeſſion or 
Action. In Poſſeſſion, either Generally when no 
ther can Have Them from me, or with me, 
ithout my Act or Default; or Specially, when 
Nu 2 ſome 
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the Park and Stray, or Conies out of the 


„bh me * Book I. 


b other hath an Intereſt with me, or 
where there is a Property alſo in Another as 
well as in che Owner; as By Bailment. i. e. By 
1 Delivery of Things to a Carrier, to an Innkeeper 

6 to ſecure Goods in His Inn, &c. By Goods 
Pledged or Pawned, By Goods Granted Con- 
| ditimall 7 By Things Diſtrain d, By Goods 
Demiſed or Leaſed out for a Term, c. In 
Action, By an Intereſt to Sue at Law either 
. for the Things Themfelves or Damages for 
them, as for ' Debts, Wrongs, Oc. All thefe 
| Things i in Poſſeſſom or Action one may Have in 
His Own Right, or in the Right of Asorber, 
as Executor in Right of che Teſtator, r. 
See the Difference betwixt a Poſſeſſion, a Charge 
and a Special Uſe, poſt. Of Felony againſt the 
"Goods of a Subjec, Book 3- cb. 1. 
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CHAD VL 


How Eſtates i in Goods and Chattels may 
z be Acquired, (vis.) 1. By the Kings 
- - Prerogative, 2. By Gift, 3. By $4 


4 By Theft, 5. By By Teſtament, 6. By 
5 I A. | 
N n mil 
Stades in Goods * * 2 may * Pp 
wired, 1. By the Lox: By 
N 55 don 7 Teſtament. 
REVATIO. Ce Ne dome Bacon's E. 
Res 74] 2 ge 78 2 (FE wy % 

en en ei Ob": 1 
ebe Ki ng 1 he King's Prerog 5 185 181 
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Ch. 6. Lan of England. 

[See Of Franchiſes and the ſeveral Liberties of 
Seiſing Deodands, & c. ante, Rook 2. eb. 3. As al- 
ſo 40 Forfeitures, Poſt, Book 4. ch. 5. at the 
End. | | 


i .. "ay. RM ferring of Things 
Here By Gi "ransferring ings no no: 
Immoveable (as Leaſes for Years, Cc.) and of Fry 
Moveable, To One Another, may 


ai WY Things 


be underſtood. [See Of Grants, cb. 3. ante. ] 


7: Such a Gift is ſometimes By the Ad of the 
of. erg, as When one doth Give a Thing to 
in Another, tho (h) Abſent ; for the Property (b); Rep.26, 


veſts in Him till He Diſagrees. Sometimes 27. 
1 By A of the Law; as when a Woman is 
arried, All Her Goods and Chattels 


115 are given to the Husband by the Marriage. 

[See of Husband and Wife, Book i. cb. 6. ] or 
when One is made Executor, The Law gives 
All the Goods and Chattels of the Teſtator to " 


the Executor. [See Of An Executor, infra.] 

(i) All Chattels Real But See 29 Car. 2. ch. 3. ] (i) Perk. 57, 
or Perſonal may be Granted or Given with- 
out Deed, Except in ſome Special Caſes. But 
if There is a (K) General Gift of All one's (41 , Rep. 
Goods without Exception of Apparel, or other do, Ut. 
Things of Neceſſity, ar Bedding, Ge. tho 
B By Deed, This may Reaſonably be ſuſpected 

to be Fraudulent to Deceive Creditors, &. 
And tho* There may be a True Debt Owing. 
Oc. a Gift of All one's Goods in Satisfaction 
of the Debt, Cc. is void againſt: other Cre- 
ditors, &c. tho Good againſt the Giver, His 
Executors or Adminiſtrators. For tho' It my 
It 


be a Giſt upon valuable Conſideration, ye 
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may 


(1) Noy's 
Max. 87. 
Bacon's Ele. 
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342 


In Inflitate of the Book II. 
may not be done Bond fide, as the Statute of the 


31 Elix. th. 5. does require. | See the Statute in 
the Section Who may Purchaſe and Convey, ch. 


x. ante.] By. Giving All one's Goods There | 


ſeems to be a ſecret Truſt and Confidence 
that the Donee ſhall Deal favourably with 


the Donor in reſpect of His Poverty, or Per- 
mit Him, or ſome other for His Benefit or 


Uſe, to be in Poſſeflion, &c. And therefore 
when any Gift ſhall be made in Satisfaction 
of a Debt, Let It be made, 1. In * Publick 
Manner before' Neighbours, and not in Pri- 


vate. 2. Let the Goods and Chattels be A 
praiſed to the Full Value, and the Gift made 


in Satisfaction of the Debt. 3. After the 
Gift Let the Donee take Poſſeſſion of Them; 


for the Contihuance of the Poſſeſſion in the | 


Donor is a Sign of a Truſt, | 


[See the 3 B. 4. eh. 4. Concerning Deeds of Gift of 
Goods and Chattels made in Truſt to the Uſe of the 
Grantor ; and See the 13 Eliz., ch. 5. 27 Elis. >. 4 ] 


A Gift may be upon Condition. 


III. By Sale. 


A Sale or Selling is a Transferring of 
the Property of Goods and Chattels from One 


to Another upon Valuable Conſideration. A A 


Gif may be without a Conſideration ; () but 
a Sale can never be without a Valuable Conli- 
deration. A Man may Sell his Goods at any 


Time, tho' he fears an Execution for Debt; 


— 


* Dons Clandeſtina ſunt ſemper Suſpicioſs. 3 Rep. 80. 
Clauſule Inconſuet « ſemper Inducunt Suſpicionem. Ibid. 
I Cujur eff Dare, Ejus eft Diſponere. 7 Rep. 6. 
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Ch. 6. Lans England. 


except there is a Truſt Betwixt the Parties, as 
chat By paying the Money He may have the 
Goods again; [See Of Gift, ſupra.] and except 


the Writ of Execution is Delivered to the She- 
riff, &. for then By the 29 Car. 2. ch. 3. The 
Property of the Goods is Bound from th 
Time of the Delivery. y 
If one Agrees for Wares, (m) He muſt not 
carry them away before He Hath paid for 
Them, unleſs a Day of Payment is Allow'd 
Him. If the Bargain is, That You ſhall Give 
me Five Pounds for my Horſe, and You Give 
me a Penny in Earneff, which I accept, This 
is a Perfect Sale. If I ſay I will ſell my Horſe 
for Five Pounds, and You ſay You will Give 
me Five Pounds, and preſently go to tell out 
the Money to pay for Him, I cannot Sell my 
Horſe to Any other. But if you do not pay 
me preſently, It is no Contract. (n) If I fell my 
Horle for Money, I may keep Him till I am 
paid. And if a Horſe dies in my Stable afcer 


- # 


Have an Action for my Money; becauſe the 
Property was in the Buyer. * 


By the 29 Car. 2. ch. 3. No Contract for the Sale of 
Goods, for Ten Pounds or upwards, ſhall be Good, Ex- 
cept the Buyer actually receives Part of the Goods Sold, 
or Gives ſomething in Earneſt to Bind the Bargain, or 
in part of Payment, or ſome Note thereof in Writing 
be made and Signed by the Party to be charged with the 
Contract, or By Their Agents thereunto Lawfully Au- 


thorized. 


And no Action ſhall be Brought upon any Agreement 


— — — 


75 


(m) Noy's 
Max. 87. 
ob. 41. 


I have Sold Him, and before I have Delivered (n) Noy's 
Him to the Buyer, I may notwithſtanding Max. 88, 


That is not To be perform'd within the Space of a Year _ 


from the making of the ſaid Agreement, unleſs the 
Agreement, upon which ſuch Action ſhall be Brought, 
Nn 4 all 
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Ar Iain f be Book II 
fhall be put in Writing, and Signed By the Party to be 
charged * f R + 

So that If Any Agreement is for Wares Us- 
der Ten Pounds, and They are not to be De- 
livered within the Year, It is Void, unleſs put 
in Writing, tho' Earneſt be Given, by the laſt 

part of the Statute. As to Agreements that are 
not to be performed within a Year, If no Day is 
Set or the Time is Uncertain, (as To Pay a 
Sum at the Day of Death, ce) They are 
Good notwithſtanding the Statute. For It 
doth not Appear to the Contrary but that 
the Payment may be within the Year. 


As when One Steals Goods, and Sells Them 
in Fairs and Markets Overt. [See of Fairs and 
Markets, pe 361. ] But the Owner may ſeize 
His Goods ſtollen at Any Time, till they are 
Sold in the Fair or Market. [See of Remediu 
wit bout Suit, Book 4. ch. 3. And Of Reſtitution, 
+ 1 ch. 9.9 FP 
V. By Teſtament. 

By Tels Here It will be Neceſſary To ſhew, 1. What 
ment. is a Teſtament, and Its ſeveral Kinds; 2. Who 
may make a Teſtament ; 3. What is an Executor, 
4. What is A Legacy; 5. How. a Teſtament 

may be made Void. Þ cj - | 
to) Terms of I. (0) A Teftament ( Teſtatio Mentis) is a Vo- 
the Law, y. luntary and Juſt Diſpoſition of what One 
Teſtament. would Have to be Done Concerning His 
Finch. 167, Goods and Chattels, Real and Perſonal, after 
1 Inſt. 322, His Deceaſe, with the Appointment of an Exe · 
b. 171.2. cutor. If He appointsno Executor, The Or 
Weſt's Symb. dinary muſt Commit Adminiſtration Cum Tt. 
iR 19.633: famento Annexe, (with the Will annexed) = > 
9 N uch 
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Wead of an Exècutor. * 

A Teftament is either Myitten or Nuncupa- 
ive. A Written Teſtament is not only ſuch 
as I have before ſpoken of in the 3. Chapter 
more properly call'd a Deviſe of Lands and 
enements,) but It is That Teſtament con- 
erning Goods and Chattels, which at the 
ime of making — — is committed to 
 iting. Signing and Sealing is not nec@la- 
y . Sort of Teſtament , for It 07 0 be 
ade Good by Proof, without it. A Nuncu- 
ative Teſtament, or Will, is when the Teſta- 
or doth By Word of Mouth only Declare His 
ill Concerning His Goods and Chattels (for 
ands cannot paſs By Words) before a ſuffici- 
ent Number of Witneſſes, who after His Death 
put into Writing what the Teſtator Order'd 
n His Life-time. [See the 29 Car. 2. ch. 3. in- 


er and make void His Will at His Pleaſure ; 
ind He may make as many New Teſtaments 
xs He pleaſes; but the Laſt Teſtament only 


Laſt. Yet A New (q) Publication of the Firſt 
ill does Revoke the Laſt that was made. 
hen the Laſt Teſtament is known, It ſhall 
de Favourably Expounded according to the 


Vol eaning of the Teſtator. 

One | 

His — — * mn 

alter Pro. | 

n (p) Omne Teftamentum Morte Conſummatum eft, 1 Inſt. 
WW 22. db. 4 Rep. 61. 

Or- f Volumtas Teftlatoris Ambulatoria oft nſque ad Mortem. 


= Inſt 112. b. 4 Rep. 61. 
and |» Controfibus Benigna, In Teflamentis Benignior, In Re- 
ſuch itienibus Benigniſſims Interpretatio Faciends eft. Ibid. 


2 


ich Adminiſtrator is to Perform the Will in- 


k 4. | ; | 
edic 7 No Teſtament is of Any Effect till After (p) Lit. 166. 
he Death of the Teſtator. For One may Al- 


. 
4 2 
Inſt. 112. bv. 
6 * Lv 
$a | 


all ſtand, the Reſt being Revoked By the (d) Perk.479. 7 
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ltr) Weſt. 


Symb. pt. 1. Writing) is a Supplement to a Will, adding i 


§. 639. 


a Nuncupative Will paſs the Seals of Any Court 'til 


-Plraſe. 


An Inflitute of the Book II 
A (r) Codicil (Codicillus from Codex a Book, 41 


what is Omitted, ot Altering, Retracting ot 
Explaining ſomething in it. It is the ſame} 
with a Teſtament, Except that It is without 
the Appointment of an Executor; and except 
that One may leave behind him only one Te. 
ſtament, but as many Codicils as He pleaſes. 
The Codicils muſt be All annexed to thef 
Teſtament (Qu.) and the Executor mult Per. 
form All of Them. Per 
If the Teſtament or Codicils are kept from 
the Executor, He may force the Party Detain. 
ing Them to Deliver them up By the Eccle- 
ſiaſtical Law, and Recover them in the Spiri. 
tual Court. 


By the 29 Car. 2. ch. 3, No Will in Writing Con. 
cerning Goods and Chattels, or any Perſonal Eſtate, not 
any Clauſe thereof, ſhall be Repealed or Altered by 
Any Will by Word of Mouth only, except the ſame 
be in the Life-time of the Teſtator committed to Wri. 
ting; and after the Writing thereof, Read unto the Te. 
ſtator, and Allow'd by Him, and Proved to be Done 1 
By Three Witneſſes at the leaſt. 4 

And no Nuncupative Will ſhall be Good, where the 
Eſtate Bequeath'd Exceeds Thirty Pounds, that is not 
proved By the Oaths of Three Witneſſes at leaft that 
were Preſent at the making thereof, ſome of them to 
be bidden to Bear Witneſs by the Teſtator in His laſt? 
Sickneſs, in His own Houſe, or where He had been Re.) 
ſident for Ten Days ; Except ſurpriſed by Sickneſs from 
Home and Dying before He return'd. F 

A Nuncupative Will ſhall not be proved by the Wit. 
neſſes after Six Months, Except the Subſtance thereof 
were committed to Writing within Six Days after the 
Making of the ſaid Will. Neither ſhall Any Probate off 


fourteen Days after the Deceaſe of the Teſttor; No! 
be prov'd 'till Proceſs Hath firſt iſſued to Call in the 
Widow, or Next of Kin, to Conteſt the ſame, If the), 


Ti 
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nh. 6. Lans of England. 


, 1 2 The Will of Soldiers and Mariners at Sea, in Actual 
W:licary Service, are Excepted out of this AQ. 

By the 4 & 5 mn. ch. 16. Witneſſes that are Good 
itneſſes at Trials at Common Law ſhall be Deemed 
ood Witneſſes to prove a Nuncupative Will, or Any 


our hing relating thereunto. 

pt | 

Le. 2. Who may make a Teſtament ? 

ſo. All Perſons (The (s) King and All His (5)4 Loft 

the Nubjects) may Make their Teſtaments, except MK Inſt 8. 
er. Ws followeth ; An (t) Infant Male under Four- b. 


en Years of Age, an Infant Female un- Danv. Abr. 
er Twelve Years, (or as others ſay )7#. Deviſe. 
Under Eighteen Years of Age, cannot make 5**» 573: 
SWheir Wills of Goods and Chactels. But an 

Infant of the Age of Eighteen may make 
Teſtament, and Conſtitute Executors Yet 
ometimes Wills are made by Infants of Four- 

Ween Years of Age, and the Common Law 


on. 

nor vill not intermeddle. A Woman-Coverr can- 

by ot make a Teſtament of Goods and Chattels 

vii ithout Her (u) Husband's Conſent and Li- (u) Perk. 501. 


ence firſt obtained. Vet If She then Diſpoſeth 4 Rep. 51. 
f Any Thing, The Legatee hath it rather 
f the Gift of the Husband. But of Goods 


| - at ſhe Hath as (w) Executrix ſhe may (w) Perk. 
che Wake an Executor without the Husband's Wen, Wy 
n Fonſent, or She may make Her Husband Exe- r. 1. f. 634. 
Futor. | 1 Roll. Abr. 
Hoes (w) If a Woman maketh Her Will before 9'2,914,915» 


arriage, By taking Husband and Coverture (®) 4 Rep. 
Wc the Time of Her Death, That is a Coun- 5“ 
ermand of it. 

= deots, Lunaticks (except in the Time of 


te eir Lucid Intervals) Non Compos Mentis, or 
N hoſe that Have not a Sound, Perfect and 
the K Diſpoſing Memory, (for It is not Sufficient (x) 6 Rep. 23. 


Hat the Teſtator hath a Memory) An Alien 
Fnemy, Perſons Convicted and Attainted, Re- 
I cuſen!s 


. —Y 
3 
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euſants Convict, Corporations, cannot make af 
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WE (5) 5Rep. Teſtament. An (y) Outhw in a Perſonal io 
1. Action may make a YT fament of His Good, 
[ 1 Roll. Abr. and Deviſe His Lands. He who is Himſell e 
2 907: an Executor cannot give-« away By Will Hi: ky 


Goods, Chattels and Credits, which He hath 
as Executor, the Property not being Altered 
= BR. 4 Him by Payment of His own Money, 
Cc. Yet If He Hath Proved the Will, He 
109 make a Continuation of che Executor ſnip 
1 e His Executor ſhall Have the Goods a; 
. — to the Firſt Teſtator. But He may 
'*_ _ Give Them By Word or Deed in His Life. 
time. [See Of the Intereſt of an Executor, in 
Fa.] The Teſtaments of Excommunicate Per. 
ſons, Hereticks, Inceſtuous Perſons, Sodomites, 
Libellers, &c. are Good. For the Statutes off 

2 & 34 H. 8. enable Them to Deviſe Land. 

(See of: of a Deviſe, cb. z. Ante.] 
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V !y the 485 W & M. ch. 2. Perſons inhabiting, ot 
Thoſe who have any Goods within the Province of 
mw” Terk may By their Laſt Wills Diſpoſe of all their Per. 

ſonal Eſtate 47 2 Am. ch. 5.] 
By the 5 & 8. 3. eb. 38 Any Perſon Reſiding, of 

Having Goods, in the Principality of Wales may mak: 

His Will thereof, and Diſpoſe of Them co His Execu- 


r tors or Others as He ſhall think fit; norwithſtanding 
= - | . the Cuſtom By which Widows and Children claim: 
_ Res ſonable Part, ¶ Ser Dawvers's Abridg. Tit. Cuftoms i 
da, 3101, 312] . 8 


meet 2. What is an Erecutr? 1 
F (2) Terms of An (z) Executor is He To whom the Exe 

© Bxecuror. Cution' or Performance of Another Man! 

=  Noy's Mix Will is committed after His Death. He ma 
e, be appointed by Expreſs Words, or By Word 
0 kiach. of Circumlocution that Amount to a Dired 


een Appointment. e c vd - 88 


pre. . 5 e n * tot 
1 . 7 
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» % Laws of England. 1 
or, There is no Teſtament propeily ſpeaking.  ') 
and was not originally Te amentary. There- . 4 


ore That ſtill may be Deviſed in Writing 
ithout making an Executor. He that ap 


IL 
ke 2 
onal 


mſelf 
| His 


hath points the Executor is call'd the Teſtator. = 
rered Wn Executor is only named by the Teſtator, 5 
ney, nd nothing given away in the Will to any 4 
5 He 


ny other, Fr re is a tow: ug * : 5 = 
lp; b that are capable of making a Te. 1 BY 
15 4 RF are capable of Being Executors, —_—_ 8 
may when the (c) King is made Executor, 633. * 
Life. He Appoints others to take the Execu: 3 Cro. 9. 

„ in tion of the Will upon Them, and appoints (es — ? 
Per. others to rake the Account. But ſome that 
cannot make a Teſtament are Capable of Be- 2 


es o ing Executors. A (d) Mayor and Common- (d) 1 Roll, 9 
andi alty may be Executors.( (Dan Infant in ventre Abr. 913. 7 
ö ſa mere, or in His Mother's Womb, may be an 
Executor. But when He is Born He cannot 
g. o Act as ſuch till Seventeen Years of Age. And e 
on Therefore the Ordinary muſt Grant (e _—_ 1 34 \ 
Fer niſtration durante Minore ærate till that Age. A (e Jett? 3 
12, 0% Woman Covert may be alſo Executor. So + » RC 9 
mak an Excommunicate or Outlaw 'd Perſon, Alien, BY 
recu· &. Bur Popiſh Recuſants Convict cannot be _—_ 
din; Executors. [See 3 Fac. 1, ch.5] =_ 


(f) He that may make one Executor may , - 
make Two, Three or more; but All of them yak 1 __ 
in the Eye of the Law are bur one Executor. 637. BY 
In which reſpe& Moſt Acts done By or To $ E. 
ay One of them, are Acts done By nodes Ver ies 2 
- An Executor ma de made To e Den 3 
upon Condition, as if the Executor will ind -.. bh 33 
reties to perſorm the Will, or to forme e 1 8 
cc Bate, oc to le See 5 0 


TEST JE $342 43 & © SS 2. „ ie; i STD, . 
| : 1 * «a... ** 


= 


5 50 


(g)Dyer166, Every (6) Inermedding with the Good: i: 
167. 


s *% E 
$6 6-K 


Perk 48 f. are (K) Many Executors named, and All are} 
wy — cited, and ſome of them only Appear and} 


an Acceptance of the Executorſhip, if the 


But as an Executor, 


An liflitate ef the Book 1 


the Decealed is not an Acceptance of th 
Executorſhip to make one chargeable as Exe 
cutor. As if One does an Act of Charity of 
Humanity by Locking up the Goods of ch: 
Deceaſed that they be not Waſted, or if Hef 
does Bury the Deceaſed and Sell His Goods u. 
do it; or if one does Take away His OwR 
Goods that were in the Houſe of the De. 
ceaſed, or uſe ſome of the Goods of the De. 
ceaſed in the Neceſſary Occaſions of the Fas C 
mily, or take the Good By Letters ad Calli 


gendum, &c. Theſe Acts will not amount tl 


Special Matter is pleaded. 
When an Executor Hath Accepted the 
Executorſhip, He cannot (h) Aſſign it Over. | 
(i) He may Accept or Refuſe the Executorſhip.l8 
f after He Hath once Re. 
fuſed the Execucorſhip, can never after 
wards intermeddle ; ſo after He hath once le- 
gally Accepted it, He can never after Re. 
fuſe it. For He cannot Accept and Refuſe 
tog. So if an Executor is cited by the Ordi. 
nary to Prove the Will. [See 21 H. 8. ch 
5. J and He appears and Refuſes to Prove 
the Will, He cannot afterwards Accept and 
Intermeddle with che Eſtate. Thus it is where 
there is but One Executor. But where there} 


Refuſe the Executorſhip, and afterwards One 
of che Execurors Proves the Will and Takes 
upon Him the Executorſhip, This Sufficeth 8 
for Them All; and They that did Refuſe may 
at Any Time joyn with Him or Them, and 
intermeddle with the Eſtate, as well as Any s 3 

2222 the 


2 
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4 oc Reſt. And If che (1) Acing Executor (1) 9 Rep. 37 
fie ies and makes an Executor, The Surviving Laſt. 113. a- 


Exe W&xecutors may Act. For Their Refuſal be- 
ty Pre the Ordinary is Void in this Caſe. But 
{ the nere All Refuſe, no one can ever after come 


" H: and Prove the Will. For the Teſtator now 
1s 0 ies Inteſtate and without an Executor; ſo 


Ju hat the Ordinary may Grant Adminiſtration 

De. um Teftamento annexo, or (m) Sequeſter the (m) Rep. 38, 
De. Boods in the Mean time till the Adminiſtration 39. 

Fa Granted. | 


ln Caſe where One Accepts and All 

Ine Reſt Refuſe, He muſt Bring Actions in 

All Their Names, and One may Releaſe 

She Action; for the Poſſeſſion of the One is 

She Poſſeſſion of All of Them. But an Action 

uſt be Brought (n) Againſt Him or Them (o) Peck. 485. 
hat Act or Adminifter ; and He that firſt Noy's Max. 
ometh ſhall firſt Anſwer. [See the 9 Ed. 3. 10a, 103. 


cer Per. 1. cb. 3. 21 H. 8. cb. 4. and Of an E. 2b 296, 
le. Nate in Lands Deviſed to Executors, Ante, Office of 
Re. bp. 1.] Executor, eh. 


W Regularly One Executor cannot ſue the 9. 
ther at Law, but He may have Relief in 

Aut. 

An Executor of His Own (0) Wrong is He (o) Terms of 
What is neither Executor nor Adminiſtrator, the Law. v. 
nd yer Ads as an Executor; as when He Adminiſtra- 
Fakes into His Hands the Goods of the De- 3 32 
Wccaſed and Converts them to His own Uſe, 3; 
Wand Alters the Property by Gift, Sale, Cc. 8 Rep. 135. 
Who He had Letters Ad Colligendum Bona De- 9 Rep. 39- 


kesWf19#; ; for the Ordinary Himſelf has no Power 
eth To Give or Sell them: Or if He Delivers the 
ay WGoods of the Deceaſed to Creditors or Lega- 
nd tees in Satisfaction of their Debts or Legacies ; 


Per receives Any Debt Due to the Decealed, 
and 


= '' and gives a Releaſe for the ſame ; or Releaſes 
Any Debt Due to the Deceas'd before It if 
paid; or pays Any Debt Due from the De. c. 
ceaſed, except It be with His own Money. 8% An 
(6)5 Rep. 33, that If a Man Dieth Inteſtate, and a (p) 
$2, 33. Stranger taketh the Inteſtate's Goods and 
Uſeth Them, He is an Executor of his Own 
Wrong; and muſt be ſued as Executor. Forf 
no one can be an Adminiſtrator of His own. E 
Wrong; no Action lying againſt an Admin. 
ſtrator By Common Law. [See the 31 Ed.; Mer 
eb. 11. ] But If there is a 7 Executor that 
Hath Proved the Will, or if a Legal Admin. x. 
ſtration is Granted before the Stranger Inter. om 
meddled, A Stranger cannot be an Executo: nic 
of His Own Wrong, but is a Treſpaſſer Mit 
8 che Executor, &. and Creditors may Mato 
Have their Remedy Againſt the Lawful Exe. rot 
cutor, &. Let, tho' there be an Executor on. 
Adminiſtrator, If the Stranger takes the Good, 7:1 
and Claims to be Executor by Paying and Re. Md 
ceiving Debts, there He may be charged ent 
Executor of His own Wrong By ſuch exprekl 
Adminiſtration. But all Lawful Acts which eſt 
He Doth as Executor of His own Wrong a fe. 
Sood; and He muſt Anſwer only as far 2 Veſt 
he Acts. An Executor of His own. Wrong lit) 
(8) 5 Rep. 30. cannot (q) Retain for His own Debt again s u 


Another Creditor; becauſe then The Crediton J 


4 
3 
% 


Ou! 
tO! 


would ftrive amongſt Themſelves to ſeize 
the Goods of che Teſtator. 


By the 43 Eliz. ch. 8. If Any Perſon ſhall obtain A hir 
Releaſe of a Debt, or Any Goods or Debts of an In... 
teſtate, By Fraud, and not upon Valuable Conſidetr 8 
tion, He ſhall be charg'd as Executor of His own nc 
Wrong, fo far as the Value of the Goods or Debrs Web! 
obtained ſhall amount. Howbcict, He ſhall be * => V 

= ue! 
| 1 


1 


Uh. 6. Laws f England. 

„ Reaſonable Deductions as other Executors or Ad. 
5 19 niſtrators ought to Have. | 
De. See 30 Car. 2. ch. 7. Touching Executors or 
8 WM dminiſtrators of Executors in Their own 
Wrong ; and the 4 & 5 V. & M. cb 24. 
4 A 8 f i) © 2 

aa ouching Executors or Adminiſtrators of Exe- 
tors, or Adminiſtrators, who ſhall Waſte che 


0 & Ed. 3 Stat. 5. ch. 6. J. ; 
This is the Deſcription of an Executor. 


er us ſee what is His Interef ; and What are 
ha,; His Power ; His Office and Duty. 

iat r. The (r) Intereſt of an Executor ariſes at (H) Plow, 
tet. ommon Law By Vertue of the Teſtament, 260. 

or hich is Temporal, and which Gives Him 9 Rep. 37, 38. 
Au che Chattels Real and Perſonal of the Te- 

nay ggator, which are likewiſe Temporal. For the 


robate of the Ordinary is only a Confirma- 
n. The Law gives Him not only Thoſe in 


oc fon, as (s) Leaſes for Years, and Charters (s) Noys 

Re nd Evidences concerning Them, Arrears of Max. 103, 
Agent due at the Death of the Teſtator, Grants 104. 

rh next Advowſons and Preſentations of the : Iaſt. 209. a. 


eſtator's Inheritance becoming void in his 


Feſtator had ſuch an Eſtate as might in Probi- 
Wlicy have continued till the Corn was Ripe : 
where the Teſtator had an Eſtate for Life 
0 Another or in the Right of His Wife, &«.) 

Fold, Silver, Jewels, Plate, Houſhold-Stuff, 
attle, Implements of Husbandry, Appren- 
es for Years by Cuſtom, & c. butalſo Thoſe 
WM hings that x in Action, as Rights and In- 


Preſts upon 

nces, Obligations and Bonds, and All other 
ebts due to the Teſtator (if They are not 
Vor. II. Oo Be- 


udgments, Statutes, Recogni- 


553 


; oods of the Teſtator or Inteſtate. [See the 


388. az 
be- time; Corn Cut or Growing where the 


ea 4 Inſtitute of te Book It 
Bequeath'd) becauſe on the other Hand thei 


f | | Law ſubjects the Executor to Every Man; d 
= Claim and Action, which He had againſt the Ia 


ria. Executor is ſaid to be the Teſtator's (t) ALE 


; 209.b. 210. a. ſignee, and to Repreſent: the Perſon . 
3 () 9 Rep · 89. the Teſtator. But 5 Perſonal (u) Wrong 50 
| Noy's Max. done by the Teſtator to the Perlon, Good xe 


_ or Land of Another, He doth not Repre. 
ſent Him; becauſe Perſonal Actions Die 
with the Perſon. | But ſee 13 Eliz. ch. 10 
where Grantees of Goods ſhall be liable to the, 
Succeſſor's Suit in the Eccleſiaſtical Court fol 
Dilapidations, as if they were Executors oil 
Adminiſtrators.) oF 
The Wife of the Teſtator muſt Have Hei 
Wearing Apparel, which is Neceſſary and 
Convenient for One of Her Station and Ch. 

rater. [See Of Husband and Wife, Book 1. ch 
(w) 4 Rep, 6. And the Heir ſhall Have the (w) Glas 

0/4 


oy 


(x) 11Re the Heir muſt Have the (x) Trees, and the ( 
48, 49 50. Deeds belonging to the Inheritance. 1 
$1, 92, Ce. 2. Of Aſſets. : a 
(y) 1 Rep. 2. (2) All Thoſe Goods and Chattels which 
(z)6 Rep. 47. Belonged to the Teſtator at the Time of Hil 
Death in any part of the World, and which di 

(0 Terms of come ©0 the Hands of the Executor, ſhall bi 
the Lew. v. (a) Aſſets (from the French Aſex, enough) on 
Aﬀers. Sufficjent Goods and Chattels to make the Exe 
x Inſt. 374. cutor chargeable (as far as the ſaid Goods and 
. Chattels Extend) to a Creditor or Legatee 
_ s Max. If a Stranger takes Goods out of His han 
. | ele 


— 


In. .f. Uns of England. __ 
the Met they are Aſſets in His Hands. Aﬀets in 
nie Hands of One Executor are Aſſets in the 


the Mands of All the Executors. But ſuch Things 

the are not Valuable, or not To be Sold, (as a 

Ao) preſentation to a Church actually void, ch) r Inſt, 
..) ſhall not be Accounced Aſſets. The 388. a. 

ne: oods of Other Men in the Hands of the 

o&MW&xccucor ſhall not be Aﬀecs. (c) If the Cattle cc) Office of 


e che Teſtator do Breed after His Death, the Executor. ch. 
oung ſhall be Aſſets. So Wooll c rowing on 5. P. 119. 
Ine Sheeps Backs, Goods and Chattels Mort- : 
Waged to the Teſtator, and not Redeemed, 

r che Money wherewich It was Redeemed, 

; ch all be Aﬀers. (d) But If che Lands are on-: : 
= Deviſed to be Sold, the Money and Pro. (9s Rep-34- 
es of the ſaid 1 ands ſhall not be accounted 

ay of the Teſtator's Goods. [See the 21 H. 


h . ch. 5. Office of Executor, & contrd ch. 6. Sect. 3. 
. Way. 195, &c. and ſee Of an Eſtate in Lands De- 

%o Executors, Ante ch. 1.] Alſo All Goods 
(aikWnd Chattels, Debrs, &c. that are Recovered 
nech the Executor By Action, after the Death 
d tif the Teſtator, ſhall be accounted Aſſets; 
an ut not before they are Recovered. For If the 
uta Executor do never Recover, or Get a Debt 
Alſe no His Poſſeſſion, He ſhall never be charged; 


e) provided He Hath uſed His Utmoſt En- (9 Rep. 
Neavour to Recover it, and cannot do it. (f) Office of Exe. 
amages allo Recovered for Goods taken a- cutor cb. 6. 
Fay in the Life of the Teſtator ſhall be Aſ- 7 92. 


ec. [See 4 Ed. 3. cb. 7.] (g) If an Obligee or af - Lis 2 


h d reditor is made Executor, the Debt is Aſſets; (g) 1 in 

N > 129122 (g) 1 loft, 
11 bur He may pay Himſelf before Any other in E- 264. b. 
1) val or Inferior Degree. If the Obligee or Cre- Office of 
Exe. itor makes the Obligor or Debtor Executor, — 
and Neis a Releaſe of che Debt even in the Caſe of . 4% 7 
atee n Infant. {See of Releaſes, ante ch. 3.] But His 


O0 2 Debs 
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(h)! Roll. 
Abr 920,921. 
(i) 5 Rep. 30. 


as hath been Hinted before. If He Alten 
the Property of any Thing belonging to the 


(k) 8 Rep. 
132, 133˙ 


(1) 2 Ventr. 
358. 


„1.420 
5257 426 
Dyer 160. 
9 Rep. 88. 
Roll. Abr. 
N ο˙ 


Y 
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Compounds for Sixty Pounds; He ſhall now 


Un Inflitute of the Book II 


Debt ſhall be Aſſets for ſo much to other s! 
Creditors, (h) if there is not Aſſets beſide, 0 
(i) If an Executor of His own Wreng, I o 
whom Twenty Pounds is Owing, doth ſeiæ N 
Goods to the Value of Twenty Pounds, in 
tending to pay Himſelf a Debt of that Value, 
This ſhall be Aſſets in His Hands to make 
Him chargeable to Any Creditor or Legate:l 


Teſtator, as By Laying down His own Mol 
ney in Lieu of it, It belongs to Him. If on 
Recovers againſt an Executor a Juſt Debt ll 
an Hundred Pounds, and the Executor ( 


be Allow'd a Hundred Pounds to Defraul 
Other Creditors. 3 

(1) Tho? a Plantation be an Inheritance 
yet, Being in a Foreign Country, It is a Chatte 
to pay Debts, and a Thing that is Teſtamenj 
tary. 


2 
3 


(7 
* 


By the 29 Car. 2. ch. 3. An Eſtate for the Life of al 


other, ſhall be Aſſets in the Hands of the Heir or th an 
Executors. And Truſts in Fee-ſimple ſhall be Aſſets m A. 
Heirs. [See Danvers's Abridg. Tit. Aeta. 577 Wn 
(m) Aſſets ſhall be always intended, till t 25 
«52M Alledges the Want of them in EA ra 
Cule. 0 7 | 
Aſter all the Debts and Legacies are paid ſe] 
That which Remains belongs to the Executa ; 
by Vertue of His Executorſhip. But the 1% 
tereſt which the Executor hath as Executor i * 
the Goods of the Teſtator before Probate d If 
the Will, and Before ſuch Payments, is Di Hr 


ferent from the Intereſt which Every one had 
in His own Proper Goods. For an Executo' 


| 
» 
4 
4 
E 
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her Ys Executor, cannot By Will Give away the 
Je Woods. His Executor alſo ſhall be Executor 
70 o the Firſt Teſtator. [2uere Of a Mere or 
TA Nude Executor. ] Neither can the Goods which 
in. Man Hath as Executor be liable to pay His 
lue wn Debts. But if an Executor (o) Alters (o) Dyer 185, 
ak: Ihe Property from the Teſtator to Himſelf, by 187. 
ire: Paying a Debt to the Value of ſuch Particu- 
ten ar Goods nam'd by Him, or (p) By pay ing (p) 5 Rep 31. 
the the Rent and Receiving the Profits of Leaſe, . ** 3 20 
Moor part of the Profits receiv'd Equal to the 


Rent, the Goods and Profits receiv'd are His 
t wn. Ter 
W 3. The (g) Power which an Executor Hath () Plowd. 
Ws wholly By the Will. And therefore He 257,278,280. 
Wnay. Releaſe an Action, Debts or Duties, or 5 Rep. 28. 
Do any Thing as Executor before the Pro- 9 Rep 38. 
pate of the Will, if He afterwards Proves it.“ _— 0 
ut Before Probate He cannot Bring Actions oa "AP 
or Debts, Ge. due to the Teſtator, for He? 
muſt Shew the Teſtament Proved under tile 
Seal of the Ordinary, at leaſt when He gives 

is Declaration. He may Take the Goods 

Wand Chattels co Himſelf, or Give Power to 
Another to ſeize them for Him. Yer He can- 

Inot make a Teſtament of the Goods He Hath, 

Jas Executor, before the Property is Alter'd, 

Jas Hath been ſaid; neither can Executors 

make a Diviſion of the Goods amongſt Them 


pal ſelves till the Property is Altered. N 

n_ An Cr) Infant Executor after Seventeen Years Re 

* of Age Hath as much Power as Another Exe. 6 5, p. 27s 

_ cutor of Full Age. But He is Diſabled to do Inſt 284. b. 

te any Thing to His own Hurt; and therefore 

Til If He Releaſes a Debt before He Receives it, | 
The Releaſe is void; tho' it might Have been 


Good upon Payment. And it an Infant be- 
Oo 3 fore 


558- An biftitute of the Book I 
fore Seventeen Years of Age Ailents to a Le. nd 
505 before the Debts are paid, The Aſſent 
is Void; or if He do Any AR that Will be a 
Devaſtauit, or a Waſting of the Goods, in 
Another Executor of Full Age, It ſhall not 
Bind Him. He cannot fell a Leaſe for Years, 
which He Hath as Executor, before He is 

Twenty-One Years of Age. If He does, ſuch 
. _ Sale ſhall be void. 14 
(s) 5 Rep. 27. A (s) Feme-Covert Executrix may Do any 
Lawful Act which Another Executor may Do. 
But She cannot Prejudice Her Husband by 
' Releaſing a Debt before it is paid, by Aſſent- 
ing to a Legacy before the Debts are paid, 
Ce. Yet the Husband may do it. 
If the Goods of the Deceaſed are kept from 
the Executor, He may ſue for Them in the 
Spiritual Court, or at Common Law. [See 
the 33 H. G. ch. 1.] | | 
(t) 1 Roll. One Executor may fell a(t) Leaſe for Years, i 
Abr. 924. and the Sale ſhall bind the other. 
4. The Office and Duty of an Executor is. 
1. To Bury the Teſtator in a Decent Manner 
according to His Rank and Character, but 
with Regard to His Eſtate left after Debts 
paid. For Funeral Expences that are Unrea- 
ſonable ought not to be Allow'd out of the 
Teſtator's Eſtate. Whatever the Executor 
lays out Extravagantly, If there is not enough 
to pay Debts, He muſt Bear it at His own # 
Expence. ſu) If they are Reaſonable and Ne- 
As y ceſſary, Funeral Charges muſt be Allow'd be- 
x fore Debts and Legacies. 2. The Executor 
1 Roll. Abr. ought to make an Inventory, i. e. a Schedule 4 
926. Containing a True and Perfe& Deſcription of 
All the Goods and Chattels of the Deceaſed 8 
at the Time of His Death, with their hg or 3 

en 
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ad of All Debts due to Him. And this Inven- 
ry ought to be made and Appraiſed in the Pre- 
ce of the Executor by Two or More of the 
reditors, or Two of the next of Kin, or in Their 
Default By Two or More of the Neighbours 
r Friends to the Deceaſed; [See the 21 H. 8. 
5. 5.] and then the Executor muſt Deliver the 
ame upon Oath to the Ordinary; unleſs the 
Hrdinary Gives Him Time to Bring in the 
Faventory, or upon Good Cauſe Diſpenſes 
' oich it. Untill the Inventory is made and 
Hrought into the Office of the Ordinary, It 
Shall be preſum'd that the Executor Hath Aſſets 
o Pay all the Debts of the Teſtator. 3. The 


Path, or By Hitneſſes beſides His own Oath, 
if Any that Have Intereſt call Him to do it. 
And tho' a Will is Proved in Common Forms, 
» et the Executor may afterwards be forc'd To 

rove it again Per Teſtes by Thoſe that Have a 

Night to Queſtion it. A Caveat is uſually en- 

terd into the Regiſter's Office againſt the 
Probate in Common Form. When the Will is 

Proved either in Common Form or Per Teſtes, It 
g muſt be Exhibited in the Office belonging to 
che Eccleſiaſtical Court to be kept by the Regi- 
ſter; and a Copy thereof in Parchment is to be 
delivered to the Executor under the Ordina- 
Fry s Seal; which Copy in Parchment ſo ſealed is 
called the Probate. But It is rather the Certificate 
of the Probate, [See the 21 H. 8. cb. 5. ] One 
may Prove a Will before the Ordi which 
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nements of Freehold in the Teſtament, It is 
1 O04 Pro- 


ms Ms », 0 


Wxecutor muſt (w) Prove the Will before the (w)Perk.486. 
WOcdinary, either in Common Form by His own 9 Rep. 37,38. 


Contains Goods and (x) Lands; tho formerly (x) 1 ws 
2X Prohibition uſed to be Granted as to the 207. 
Lands. If there is a Deviſe of Lands and Te- 6 Rep. 23- 
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proper alſo To Prove the Will by Witneſſes in im 
the Court of Chancery. The Probate of the ui 
Will with reſpe& to Goods and Chattels il 
Neceſſary ; for tho' as to Freehold Landi 
Deviſed, It is not at all material to Prove thei 
Will before the Ordinary, Yet as to Good 
and Chattels It is Neceſſary To Give the Exe. 

{y) 1 Roll. cutor Power to Bring Actions, (y) and to 

Abr. 917. Confirm the Acts which He did as Executor he 

before Probate. If All the Goods of the De. 

(x) Dyer 305. ceaſed (under which I comprehend (2) Spe. tc 

1 Roll. Abr. cialties, as Bonds, Statutes, &c. Quære Of ett 

908, og. Leaſe for Years) be within the ſame Dioce he 
wherein the Teſtator liv'd and died, The 
Executor , muſt prove it before the Biſhop off 

the Dioceſs, or His Commiſſary, or before 

the Archdeacon, or His Official, according 

as the Compoſition has been made with the Bi. 

ſhop, or as Preſcription Directs. But ſometime; 4 

the Executor hath been Driven to ſhew Howl 

(a) Perk. 491, an (a) Archdeacon, &. hath Power to Prove . 

492. a Will; whereas the Power of the Biſhop ot 

& His Commiſſary will be allow'd of Courſe. 
Debts without — are to be Accounted 
Goods in that Dioceſs where the Debtor 
lives. [See Can. 92.] If All the Goods and 
Chattels lie in a Peculiar Juriſdiction, then 
the Will ought to be Proved beſore Him that 
is Judge of the Peculiar. If ſome Part of the 
Goods is in a Dioceſs, and Part in a Peculiat 
of the ſame Dioceſs, There muſt be Two ſeve . 
ral Probates. (Qu.) But if the Goods are within 

(b) Ler. 78. Two Peculiars within the ſame (b) Dioceſs, 

then the Will muſt be Proved before the Arch- 
biſhop of the Province. And ſo before the 
Archbiſhop, If there are Bona Notabilia, i. e. If WE" 

the Teſtator had Goods and Chattels 4 the e. 

ime 
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es in * zme of His Death of the Value of Five 
the unds, or more, lying in Another Dioceſs 
Is u ades that wherein He lived and died. [See 
Wc 4 & 5 Ann. ch 16. Concerning the Wages, 
c. due to Perſons for Work done in the 
ing's Yard or Docks, &c. and See of the 
erogative Court, Book 4. ch. 1.] In ſome Places 
) Lords of Mannors Have the Probate of All (e); Rep.73: 

Sc Wills of Their Tenants within the Manor 9 Rep. 37. 
De. Cuſtom Time out of Mind. Therefore It 
pe. to be obſerved, that if Probates of Wills or 
JYf :Wetters of Adminiſtration are (d) Denied in (d) 9 Rep. 

ceſß e King's Courts, and thereof an Iſſue joyned, 31, 40, 41. 
The ſhall be tried by a Jury, and not by Certi- | 
» ofWcace of the Ordinary; becauſe this Power 
fore f the Ordinary was not originally of Eccleſi- 
ing ſtical Cognizance. 

Bi- 
me; 
ow 3 
ore 
or 
rſe. 
ted 43 
149), 2 
and 
nen 


By the 31 Ed. 3. ch. 4. Biſhops ſhall reſtrain their 
fficers from Taking ExceſſiveFees for Probates of Teſta. 
nents, in pain to Have Them Indicted before the Ju- 
ices for Extortion. 

By the 21 H. 8. ch. 5. The Fees for Probate of Teſta. 
ents are Limited. And the Ordinary may Convene 
xecutors To Prove the Teſtator's Will and to Bring in 
Inventory, [See 3 Inſt. 149, 150. 4 Inft. 336. And See 
e 22 & 23 Car. 2. ch. 23 For Fees upon the Probate 
f a Will of a Seaman or Soldier. And See infra.] 

By the 23 H. 8. ch. 9. A Man is not to be Ci- 
4 out of His Dioceſs, or Peculiar Juriſdiction, 
o Prove a Will, or To take Letters of Admini- 
ration, unleſs there are Bona Notabilia, &c. 4. It 


the Executor's Office and Duty To Pay 
Pcs and Legacies, A (e) Bond or other (e) Hob. 2 50. 
Wccuricy for Payment is to be Accounted Pay. 2 Ventr. 358. 
ch. Went. All Debrs muſt be paid before Legacies. 
he In Payment of Debts This Order muſt be Ob- 
I erv'd. After the Charge of the Funeral, In- 
he Nentory, Oppoſition by a Caveat and the Pro- 
me bate, 


> 
* 
* 
*% 


Executor. ch. the Forfeitures for not Burying in Woollen an 


5 Rep. 28. . againſt the Teſtator in any Court of Record 
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bate, the King is to be prefer'd for His Deb pg 
(f) Office of due upon (f) Record and Specialty. Then 


12. P 179: tobe Allow'd out of the Eſtate of the Deceaſed 
1 Roll. Abr. before any Statute, Judgment or other Deb 
1 or Duty whatſoe vet. | See 30 Car. 2. ch. 3 
81. All Money due for Letters ro the Poſt-Office8 
N ſhall be paid before any Debt due to a Private 
Perſon [See 9 Ann. ch. 10. ] Afterwards Debt 


(80 4 Rep.6o. dus to Private Perſons upon (g) Fudemenf 


without any Conſideration of Firſt or Lai 

But See the 4 & 5W.& M. ch. 20.] Yet tha 

mongſt Judgments, He that firſt ſueth Exe. 

cution ſhall be prefer'd. But before Execu8# 

tion It is at the Election of the Executor tl 

ch) 4 Rep. Go. Pay whom He will firſt. Then (h) Starure: of 
5 Rep. 28:29. Recopnizances, Thoſe Forfeited before Thok 


Once l that are for Performance of Covenants, & eb 
. not Broken, otherwiſe amongſt Statutes anden 
7 . . þ 7 

Recognizances The Executor may give Pre t 

cedency, as He pleaſes, before Execution n 

(i) Office of Then Debts due for (i) Argearages of Rent up ſt 
Executor ch. on Leaſes, & c. in Writing (tho' ſome ſay upon Al 
12.9.209,210. parol Leaſes too) becauſe It favours of ther 
20 0. , Realty in regard of the Profits received. Fo | 
Bacon leut. the Leſſor may Diſtrain and pay Himſelf whe? 
81. ther the Executor will or no. Then Deb “ 
(*) Office of due upon (k) Specialties, as Obligations, Bill eb 
Executor, Penal, or Single Bills ſeal'd without Penalty 
204, Ce. Laſtly, Debts due upon Bills or Notes Unſealf he 
£36 ed or Verbal Contracts; for there is no Diffe 
' rence betwixt Notes and Shop-books, Sig! 

Some Prefer a Debt due for (I) Wages dif | 

(!) 1 Roll. Servants, that are within the Statute of Labou e 
N 5 ers, before Debts due upon Shop-books. In 5 
28.89 go. ſuch an Action where the Teſtator might . 


wage | 


> 
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ba ge His Law, the Executor is not Bound to 


I Nore, that Amongſt Debts rhat are of E- 
| Degree, The Executor may always Pay 
) Himſelf firft; but an Executor of His (m) Plowd. 
; n Wrong cannot (n) Retain, as before men- 543. | 
od. And Thoſe Credicors that firſt Com. Oſſice of Exe. 
W-nce Their (o) Suit are to be paid firſt (Qu.) . 204, 
got Thoſe that firſt get Judgment and Exe- (a); Rep. 30 
Wcion Againſt Him. Thoſe Debts that are 2 Ventr. 180. 
ue are to be paid before Thoſe that are not (o) Dr. &. 


e, or before Thoſe whoſe Day of Payment _ Dial. 


co Come. & 
= Yet (notwithſtanding what Hath been 4 Max. 


Jad Concerning the Commencement of Suit 1 Roll. Abr. 
Wit, and Thoſe whole Day of Payment 926, 927. 
to Come) Executors will ſometimes Con. Becon'sElem. 
6 Judgment Preſently to a Friend for His 8 
cb (for He is not bound to ſtand Suit) and 
Wead Dilatory Pleas to a Stranger's Debt, 
Sat His Friend may be firſt paid upon Execu- 
on Pn. But If Judgment for a Hundred Pound 
8 ſuffered ro Stand to an Agreement, and the 
SWainciff (p) Compounds for Sixty, The Judg- 


ent for che whole Sum will not be Allowed (5)! * Rer. 


keep off other Creditors, as before-men- 1 


Ien'd. If no Suit is begun The Executor 
ay make a Voluntary Payment of the whole 
ebe to any one Debtor in Equal Degree, 

o' He Hach no Aſſets left ro Pay unto An- 

7 my Part of His 3 Debts Due to 
e (q) King otherwiſe than by Matter of 
Necord, as for Sale of Timber, Amerciaments — 
His Courts- Baron, &c. are like the Debts p. 179. | 
e to a Subject. [But See 33 H. 8. ch. 39.] 1 Roll. Abr. 
le ſame Order throughout is to be obſerved 9*7: 15 
Exrecutors of Executors. If the Executor 
s in any other Order, He muſt pay the 
Debts 


* 
Ws. - 
* 
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Debts of a Higher Degree out of His owl. 

Eſtate, if He Hath not Aſſets to pay All tie p 

Creditors. After All the Debts are paid uM: 

ſuch Order as Directed, The Executor mul, 

(c Dr. & pay (r) Legacies, And herein The Executof 
Stud. Dial. 2. may prefer (s) Himſelf if any Legacy is Givelf 
ch. 11. to Him, tho' there is nothing left to DiſchargM 
* — * the Other Legacies. Afterwards He may pai 
Sang, Bacon What Legacies He pleaſes firſt ; tho? there i 
not Enough to ſatisfy All the Legatees ; oi 


MF 


B 
rar 
nſ 


oft 


$3. , 
60 Plowd. He may pay to Each of the Legatees a parlfi 

545 of their Legacies in Proportion with the Othe 

| _—_— Legarees, if there is not Enough to pay Even 

Kc. .. 20 One His whole Legacy. (t) This is the faire | 

ct) 2 Ventr. way. For It is not Here as in the Caſe of 
358, 360. Debts due from the Teſtator. The Executoii 

mameay not know the Number of the Debt i 

and therefore ſhall be Allow'd to pay Tho 

which come to His Knowledge firſt. Bui 

Here the Legacies are All known, as ſoon 2 

(o) Office of the Will is open'd. But if there is a (u) S 

Executor, eh. cifick Legacy, or any particular Thing give 

I9. f. 317. in Specie, as a Leaſe, a Horſe, a Silver Cup 

c. This muſt be Delivered accordingly be 

fore Any Other Legacy, if there are Aſſet 

If there is enough to Pay All the Legacies 

They muſt be All Paid. If One Binds Hin 

ſelf and His Executors in an Obligation, & 

to perform a certain Thing, and in His Wills 

Gives Divers Legacies and Dies, leaving Good 

only ſufficient to Pay this Obligation when 

is Forfeited, This Obligation ſhall be no Bai 

(w) f Roll. to the Legacies; (w) becauſe it is Uncertain 

Abr. 928, Whether It may Ever be Forfeited. The Ex 

2 cutor therefore may make a Delivery upoi M 

(x) 2 Ventr, Condition (vz.) (x) To Return the Legac 

338. Tf the Obligation, &c. is Ever forfeited, an 

ch 
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re 1 1 > be charged, or ſome other By Him Authorize 
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Je penalty Recovered. If there is not enough 


pay Debts, or more above Debts, the Le- 
atees muſt loſe their Legacies, [See Of a 


gacy, infra.] 
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By the 29 Car. 2. ch. 3. No Executor or Admini- 
rator ſhall be charged on a Special Promiſe to 
nſwer Damages out of His Own Eſtate, unleſs ſome 
ote thereof be in Writing, and Signed by the Par 


The Executor muſt paſs His (y) Account 

efore the Ordinary concerning the Goods () 9 Rep. 

nd Chattels of the Teſtator. The Invento- 39 4. 
ſhews what is His Charge, and the Account 


Huſt be His Diſcharge for ſo much as He can ' 
rove to be laid out in the Payments for Fu- 


eral Charges, making the Inventory, Probate 
df the Will, Debts and Legacies. This Ac- 
ount will Diſcharge Him of All Suits in the 
piritual Court, but will not Diſcharge Him 
df Suits at Common Law. For there Each 
articular muſt again be Proved. [See the 


4 31 Ed. 3 ch. IL, ] 


By the 1 Fac. 2. ch 17.] Executors muſt not be call'd 
o an Account ex Officio, &c. 


If one maketh (2) Overſeers in His Will, (2) Office of 
They Have no Power co Execute the Will, Executor, ch. 
or To intermeddle with the Goods. They 1+ f. 13, 14. 
may Give Counſel and Advice ; and If Exe- 


Ecutors will not be prevail'd on co Do Their 


Duty, the Overſeers may Complain of Them 
in the Spiritual Court. | 

Laſtly, (a) If an Executor does Waſte or 
Miſemploys the Eſtate of the Deceaſed, or 


(a) 8 Rep. 
133. 

Terms of the 
Law, v. Devaſtavit. Noy's Max.«104. Office of Executor, ch. 13. p. 226, 


Ce. 


2 Sells 
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Sells the Goods of the Teſtator at an Under, L L 
value, tho' by Submiſſion to Arbitrators, o ew 
Does not obſerve the Law which Dire&s Hin 
in the Management thereof, By paying wha 
ought not to be paid, or By not obſerving th 
_ . Right Order of Payment, or Doth any Thing 
5 By Negligence or Fraud againſt His Trutz 
It is a Devaſftavit, or Waſte ; and He ſhall be 
charged for ſo much upon the Devaſtavit Re. 
turn d by the Sheriff De Bonis Propriis, upo e 
> 05, His own Goods, as if It were for His owl 
(b) Office of proper Debt. (b) Where there are many Exe 
— cutors, The Fraud or Negligence of One I — 
* 1 ſhall not be chargeable upon the Reſt. Andi le 
929, 930. If the Waſting Executor Dies, (c) His Execu 
| Bacon'sElem. tors or Adminiſtrators' are alſo Chargeable. 
b 81, 355 c [See the 30 Car. 2. cb. 7. 4 & 5 M. & M. >| 
4 — 24. prout ſupra.] But It is not ſo with Admini. 
13. f. 232, ſtrators; For they have but one Authority 
| contra 1. Which muſt be Executed by All joyn'd toge- 
Roll. Abr. ther. 
920. 4 Of Legacies. 2 
| (a) _— (d) A Legacy is a Particular Bequeſt or Gift 2 
Legacy. Of Goods and Chattels to One or More 50 
„ Teſtament. He To whom the Legacy il 
85 Noys Given is called the Legatee or Lepatary. ( e 
— 99: There is a Difference where the Property off 
the Thing is Given, and when the Uſe of iti 
N only is Given. For a Man may Give the US 
| of His Plate, Cc. to One for Life, Remainder 
| to Another. But if the Plate was given ſot 
0 Life or for an Hour, A Remainder to Ano- 
4 ther would be Void, and the Legatee may 
. D.iſpoſe of it. But if He does not Diſpoſe off 
= it, He in Remainder ſhall Have it. Qu. | Sec 
of an Eſtate in Remainder, ch, 1. Ante. | 1 
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I Legacies are not Recoverable at Common 
Saw, but in Chancery or the Spiritual Court. 
„lc if an Executor Promiſes that in Conſide- 
ion of Forbearance to ſue for His Legacy 
le will pay the Legacy at ſuch a Time, by 
Were of that Promiſe It becomes a Debt, 
ad may be recovered at Common Law. Bur 
e Common Law taketh Notice of the 4/- 
of the Executor to the Legacy, and doth 
ire Him time to conſider of the Value of the 
WE oods, and State of the Debts, that He may 
Safely pay a Legacy without Danger to His 
wn Goods, as a Waſter. Therefore the (f) (f) Perk. 570. 
= ſenc or Agreement of the Executor is firſt 10 Rep. 49. 
be obtained before Any Legacy can be Inſt. 117.4, 
aken. Untill then, The Legatee may not 22 Abr. 
eddle with the Legacy, becauſe (I ſay) the g, con- 
xecutor is to pay Debts before Legacies. Elem. 83. 
nd this is the Reaſon why no Property can 
e Transferr'd to the Legatee without the 
Fonſent of the Executor. Nay, a Specifick 
ST cgacy or ſome particular Thing given in 
r Wpecie, as a piece of Plate, &c. cannot be 
SJ 2ken without His Aſſent. For elſe by ſuch 
- WW.egacies the Teſtator might Give All His 
Poods away to Defraud His Creditors, | 
e Where a Leaſe for Years is Deviſed, (g) s Rep: 
lis Aſſent is Neceſſary. And where a gs, 96. 
caſe for Years is Bequeath'd to one for 10 Rep. 47. 
Fife, or ſo many Years as One ſhall Live, the Econ? 
Remainder over, The Aſſent to the firſt E- — 
ate ſhall be Effectual ro Him in Remainder. 
che Legacy is Given to the Executor, (h) (b)1oRep.47, 
limſelf, It ſhall come to Him as Executor, ex- 


8 EE ä 


9 | 

Tf (>) Quando Duo Jura Concurrunt in Und Perſons, ldem eſt 
int in Diverſi;, 7 Rep. 2 14. 

cept 
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ci Perk. 572.15 Sufficient to Transfer the Property to the 


(k) 5 Rep. 29. Before and After Probate. An (k) Ifant Exe 


(0 Plowd. 


$43, 544. 


4 Rep. 28. 


(m) r Inſt. 


111. 2. 


An Inſtitute of the Book 


cept He chooſe to Take it as Legatee. F 
the Law Gives Him His Election. When 
There are many Executors, The Aſſent of On: 


= 
4 0! 


4 


\ 


Legatee; and (i) One Executor may tak 
His Legacy without the Aſſent of His Co-Ex: 
cutors; for One may Releaſe, &c. And ill 
there is not Sufficient To pay Debts, He on 
ly that Aſſented ſhall Anſwer of His Owl 
Proper Goods. An Executor may Aſſeni 


cutor before Seventeen Years of Age, or Feme 
Covert, cannot Bind Themſelves by Their 
Aſſent. But the Husband's Aſſent is ſufficien 
where His Wife is Executrix. If an Execul 
tor will not Aſſent, He may be compelled in 
a Court of Equity or the Court-Chriſtian tl 
pay the Legacy. | = 
There may be an Aſſent (I) Implied wil 
well as Expreſs. For If a Horſe is Be 
queath'd, and one offers to Buy Him of the eh 
Executor Himſelf, and He Directs Him ton 
Go to the Legatee to Buy Him, or if the an 
Executor Himſelf offers the Legatee Money) 
for Him, &c. This is an implied Aſſent, and 
Sufficient. And if the Executor doth once 
Declare His àſſent to the Legacy, The Lega. 
tee may Take it, tho the Executor Revokeli 
His Aſſent afterwards. For By the Aſlently 
the Property was veſted in the Legatee. They; 
Aſſent of the Executor is not needful in 2 g 
Deviſe of (m) Lands By one ſeized in Fee ¶Nde 
ſimple, if He Deviſeth the ſame in Fee, in o 
Tail, for Life or Years, as Hath been ſaid. t. 

For the Recovery of a Debt, or ſuch lik : 
Thing in Action, Given by way of Legacy, 
it is the Beſt way to make the Legatee Exe. ol 
cutor as to that Debt, &c. Ocherwiſe He — 2 

| aye 


8 
4 2 
4 


1 
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3 ve a Letter of Attorney to ſue in the Exe- 

or- Name. Note, That one cannot Releaſe 
Ou n) Debt or Duty by His Will. .̃. a) i Ventr. 
Afra Legatee dies before the Teſtator, the 39 - 
Woacy is Loſt. But If the Teſtator dies 

e chere is a (o) Time Limited for Payment of 
legacy, and the Legatee dies before that (o) 10 Rep, 
„ His Executor ſhall Have the Legacy ;5 4 
che Legatee had a Preſent Intereſt, tho' ut. 34% 
time of the Payment was in Futuro. Other 
eg ſee, If a Legacy is Bequeath'd to One t 
meh a Time, and He dies before that Time; 


heit then the Legacy 1s Loſt. | 

zen gw hen a Wife is made Executrix, with Le- 
cu ries to the Children, and She Marries again; 
d in the Inſtigation of the Husband, She 


Wauently will endeavour to Diſcount (p) (o): Vener. 
intenance and Education. But this was 353. 


| aff Suffered in the Chancery ſo as to Dimi- 
Be. n the Principal Sum. For the Mother 


he ght to maintain Her Children. Yet a Sum 
oney paid for the Binding out a Child to 


bs Wan Apprentice was allow'd to be Diſcount- 
an . A Tefament is Void. 1. Where the Perſon 
nee [capable to make a Teſtament for want 


8 Diſcretion ; for want of Liberty, as Women- 
vert; for that one is a Criminal, as Trays 
or Felon ; or By Reaſon of ſome Legal In- 
ſhell iments, as an Alien Enemy, &c. 2. By ma- 
g of a Later Teſtament ; tho' the firſt was | | 
ae irrevocably ; (q) for a Teſtament is of (4) #Rep. 84. 
own Nature Revocable. 3. By Cancelling 


N =: which was made. [See 29 Car. 2. ch. 3. 

* ſee beo may make a Teſtament, — 
599 | ! 

2 4 ol. It. Pp | By 


By Admini- 
ation. 
(r) Terms 
the Law. v. 
Adminiftra- 
tion. 
2 Inſt. 397. 


(s)8 Rep. 135. 


o 


(t) 1 Cro.791 
2 Cro. 556. 
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; By the 9 & 10 W. 3. cb. 4. No Seaman's Will « 3 

tained in the ſame Inſtrument with a Letter of Atl 
ney ſhall be Good in Law. 


It, remains that I ſhew How Goods a Mat 
Chattels may be Acquired by Adminiſtratin 


VI. (c) Adminiftration is the Managemel 
(committed By the Ordi in Writing ul 
der Seal, for It cannot be Granted by wo ee 
of Mouth) of the Goods and Chattels of Owl 
that Dieth Inteſtate, by making no Will 8 
all, or by not appointing Any Executor il 
His Will, or where the Executor Refuſeth e 
Prove the Will. It Relates to the Time 
the Inteſtate's Death. He or She To who 
the Management is Committed is call'd the 48 
miniſtrator or Adminiftratrix. They Have bi 
an (s) Authority, becauſe They Have nothi 
to Their own Uſe. ¶ But See the 31 Ed. 3. in 
11. infra] 1 1 
Concerning Adminiſtrations It may be Ei 
quired, 1. By ubm an Adminiſtration is ill 
be Granted. 2. To Whom It ought to be Grau 
ed. 3. What is the Intereft of an Adminiſtrata 
4. His Power. 5. His Duty. 6. How an A 


miniſtration may be Revoked. w 
1. An Adminiſtration is to be Gramed Wi d 


the Biſhop of the Dioceſs, or Archdeaca 

or Judge of the Peculiar Juriſdiction, whe 
the Party, whoſe Goods are to be Adminiſtre 
lived at the Time of His Death. But a Jud 
of a Peculiar ought to ſt) ſhew in His Gr: 

How He Hath Power to Grant it. Regular 
He that ſhall Have the Probate of a Will 
Have the Grant of the Adminiſtration wh 
the Party Dieth Inteſtate, or without Wi 


| 
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nd If chere are Bone Notabilia, The Admini- 
e ration muſt be Granted there where the Pro- 
t Wc of a Will in ſuch a Caſe is to be Granted, 
Wiz.) By the Archbiſhop of the Province. So 
at what Hath been ſaid before concerning the 
in light of Granting Probate of Teſtaments or 
Wills, The ſame may be ſaid Concerning the 
ight of Granting Adminiſtrations. The Law is 
De ſame in Both Caſes as to Bona Notabilia. 
„ee Of the Office and Duty of an Executor, Ante, 
Id of the Prerogative Court, Book 4. ch. 1. J In 

e Time of the Vacation of a Biſhopcick, 
he Guardian of the Spiritualties may Granc 
ne Adminiſtration. [See the 43 Elix. eb. 8. 
In Ad againſt Fraudulent Adminiſtrations of 


IC ( 

ho teſtates Goods.) | 
2. An Adminiſtration muſt be Granted Top 
ech Perſon as the Law Directs; ſo that the 


hin ordinary, Cc. cannot Refuſe to Grant Ad- 
iniſtration, where a Proper Perſon applies to 


pally Granted, But it may be Granted upon 


rata f to an Alien, And He may Have Admini- 

ration of Leaſes as well as of Perſonal Things, 
cauſe He Hath Them in Another's Right, 
d not to his Own Uſe. | 


By the 31 Ed. 3. ch. 11. Where One dieth Inteſtate 
Sith a Will where no Executor is named, or where 
je Executor Refuſeth, as well as when He Dieth with. 
A: Will) The Ordinaries ſhall Depute the next and 
oft Lawful Friends of the lateſtare ro Adminiſter His 
ala oods; which Deputies ſhall Have an Action to De- 

nd and Recover the Debts due to the Inteſtate in 
te King's Courts, to enable them to Adminiſter, &e. 
d ſhall Anſwer alſo in the King's Courts to Others, 
o whom the ſaid Inteſtate was Bounden, in the fame 
p 2 man- 


$78 


Wim; nor can He (u) Revoke it where it is (u) ꝙ Rep. 30. 


) Condition. It may be Granted to a Per- (w)6 Rep.r19ge 


ral” Outlaw'd or Attainted. It may be Grant- 3 Cro. 9. 
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(x) Rep 38, Before. For (x) Originally the King uſed by 


39, 40, 41. 
2 Laſt. 398. 


Law, or their Committees, by the Name d e 
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manner as Executors ſhall Anſwer; and ſhall be 4. dg 


countable to Ordinaries as Executors are in Caſe of! Pith 
U | | Y ini 


This Act gave Power to Ordinaries to Gram . 
Adminiſtrations ; which They could not de 


His Officers to ſeize the Goods of Inteſtate 
to pay Their Debts, and for Advancement i 
their Wives and Children, or next of Blood Naß 
where there was no Wife or Child. And ai 
terwards This Truſt was Committed to the 
Ordinaries. But no Power was Given to Or 
dinaries to Sell or Diſpoſe of the Goods, eitbe p, 
to His Own Uſe, or the Uſe of Any other Wet 
tho' the Goods were in Danger of. Periſhing ent 
but only To the Uſe of the Deceaſed, as I ee 

y His Debts, &. [See Weſt. 2. ch. 10, Port 

either could the Ordinaries Bring Action br 
for Recovery of the Debts of the Inteſtate Ihe 
tho' an Action lay againſt Them at Commom Ne 


Executors, if they Intermeddled with the 


4y)8 Rep. Goods and would not pay the Debts. (y) Al t 
1335 - ter Poſſeſſion of the Goods They might hae Ade 
an Action of Treſpaſs for carrying them 2 Req 
way; or before Poſſeſſion Sue for Them in the 
(z) 0 Rep. Spiritual Court. (z) But now By this Statue , 
33, 39,40, 41. of the 31 Ed. 3. There are Six Alteration Alt 
made ; Three as to the Ordinaries, and Three as tu hne: 
the Adminiſtrators. As to the Ordinary. 1. The tet 
Ordinary is Compelled to Grant Adminiſtræ For 
tion. 2. He muſt Grant it to the next of Kin Hof 
not Attainted of Treaſon or Felony, &c. foot 
they mutt be the next Lawfid Friends. 3. The the 
Ordinary may appoint the Adminiſtrarors WM > 
Under the Word Ordinary, Commiſſaries 5 
thi 


Archdeacons, Officials, and other Eccleſiaſtical 
JT . Judge 


A Iudges, are comprehended for this Purpoſe 


of 1% ö 
i ſratort. 1. The Adminiſtrators Have by 


* 4 
2 

© - 

__ 


ran an the Ordinary Ever Had ; nay, as Abſo- 
* te Property in the Goods and Chattels a 
. Frecutors have. 2. Adminiſtrators ſhall Re- 


over the Debts, and Have All Actions as 


0 xecutors may Have. 3. Adminiſtrators ſhall 
F 40 nſwer to Actions in the ſame Manner as 


xecutors, and be Accountable to the Ordi- 


the b . 
of aries. 
they = By the 21 Hl. 8. ch. 5. In Caſe Any Perſon Dies In- 
her eſtate, or the Executor Refuſes to ;Prove the Teſta- 


Went, The Ordinaries ſhall Grant Adminiſtration of 
Ihe Goods of the Perſon Deceaſed to the Widow of the 
me Perſon Deceaſed, or to the next of Kin, or To 
=D oth, as the Ordinary ſhall think fit; Taking Suret 

or the True Adminiſtration thereof. And in Cafe 
rhere Divers Perſons Claim the Adminiſtration as 
Next of Kin, which be in Equal Degree of, Kindred to 
Ihe Perſon Deceaſed, The Ordinary Hath Election to 


* 


e there but One or More of Them, and not All, bein 
n Equal Degree, make Requeſt, The Ordinary — 


= As to the Wifi or Widow T his Aa Hath 
Altered the 31 Ed. 3. ch. 11. And as to the 
Wext of Kin, The Statute Suppoſes that an In- 


tra 
in of an Executor is not within this Statute, of 
fol of Neceſſity to be Granted to the Widow of 
he the Teſtator, nor Adminiſtration Pendente lite, 
lee infra.] nor to the Husband, nor Reſiduary 
je, Legatee. So that now the Law is ſettled 
cal thus as to Adminiſtration upon the Goods of 
gen FF In- 


ichin the Meaning of the Act. As to Ad- 
is Act a greater Intereſt in the Goods, c. 


ccept Any One, or More, making Requeſt. O: 


Admit the Widow and Him or Them. only making 
Requeſt, or Any One of Them, at His Pleaſure, a 
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eſtate's Intent is to prefer Them; (a) There. (0 Hob. 250 
fore an Adminiſtration Durante Minere AÆAtate 1 Ventr 219. 


83 : | 
„ 44. lnftirno ofthe Book I 
Inteſtates. It muſt be Granted. 1. To the 
{b) 4 Rep.51-(b) Husband of the Wife's Goods we) Charrel; 3 
as of a Leaſe for Years. 2. To the Wife of ef 
(c) Rm ;. Husband's Goods and Chattels. (c) But aff 
Showers Adminiſtration may be Granted to the Path 1 
ch Venter. before the Widow; and à (d! Refiduanſi 
217,218, 219. Legatee ought to be preferr d before the W. 
dow in an Adminiſtration cam Teſtamento 4 
vero. If there is no Husband or Wife Living 
then ER To the Children, Sons or Daughten 
4+ If dren die firſt, To the Father or A. 1 
ther. And If no Father or Mother, then, 
To a Brother or Siſter of the Whole Blood. 9 
60 Sey les 74, To Brother or Siſter of the (f.) Half Blood ; forlf 
75, 1. they are All next of Kin in Equal Degree 
And If None of the Half Blood, Then 7. Toft 
the next of Kin, Uncle, Aunt or Couful 
god: 4 none. theſe wud the r 


le) 3 Rep. 40. 


(0 Bacon's 
Elem. 30. 


915. dr. Hande, To pay the Debts of the e Becesſed i" | 
I Ventr. 350. ſuch Order as an Executor or Adminiſtrator 
ought to Pay Them. But He, or the Stranger 
who Hath Letters Ad Colligendum, cannot Sell 
Them, without making Themſelves Executon 
ef Their Own Wrong. The Ordinary Hath 
7 oy Authority, and no ſuch Power Him- 
and Therefore He cannot Give chat 
| — to Any Other. Adminiſtrators (as hath 
wn ſhewn) derive their Power only from} 
tatute, | 


J 
2 

Y 

3 
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it one hath made a Will, and after the 
Wecach of the Teſtator The Executor does 
SFrove ic, and then (h) Dies Inteſtate, che 
WDcdinary muſt Grant the Adminiſtration of (4 Roll. 
hc Goods of the Teſtator (Not Adminiſtred by Abr. 907. 
Nie Executor) To ſome Other Perſon. This 
-& call'd An Adminiſtration De Bonis non, &c. 
4 iz.) Non Adminiſtratis. | See 30 Car. 2. ch. 6.] 
Where an Executor Refuſes to Prove a Teſta- 
Went, Adminiſtration muſt be Granted Cum 
Jef amento Annexo, or with the Will Annexed 
Fo. che Adminiſtration, to the next of Kin, 
ere. | 
Where an Infant is made Executor, Admini- 
tee tration muſt. be Granted Cum Teſtamento An- 
Pero to His Guardian, or Next Friend, Da- 
ente Minore e Etare. But the Adminiſtration 
Peaſes when the Infant is (i) Seventeen Years (i); Rep. 29. 
f Age. And if an Infant Executrix before 6 Rep. 6). 
Peventeen Years. of Age taketh Husband of 
Full Age, The Adminiſtration preſently ceaſeth, 

Tf-an Infant is Entituled to an Admin 


to ration of the Goods of an Inteftate, Ad- 
O Ininiſtration ſhall be Granted to Another 
un Darante Minore . e-Etate, till He is of | Hul 
in Age, i. e. One and Twenty. Becauſe a Mi- 


or cannot Enter into a Bond with Sureties 
To Adminiſter Faichfully, as Required By 
the 22 & 23 Car. 2. ch. 10. Before that Sta- 
ute The Adminiſtration ceaſed at Seventeen 
ears of Age. An Adminiftrator Durante 
Alinore #tate may Bring Actions; but He cane 
not Sell Any of the Goods of the Deceaſed; 
T unleſs It be upon Nec, as for the Pay- 
ment of Debs, &c. or for fear the Goods 
© ſhould Periſh. He cannot Let a Leaſe, if the 

Grant of the Adminiſtration is Special, as Ad 
15 P p 4 opus 


4 


(k) Noy's 
Max. 106. 
1 Roll. Abr. 


910. 


576 
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commodum & utilitatem Execatoris Daran nd 
Minore ætate, & non Aliter, & c. But If che tra 
Grant of the Adminiſtration is General withou i ha 
ſuch Reſtraint, Such an Adminiſtrator may re 
Let Leaſes, Ge. But methinks This is a Nice I 
Diſtinction; and ſurely in the Firſt Caſe He 
might Let Leaſes (K ) During the Time tha 
He is Adminiſtrator. [ Quære.] 3 
An Adminiſtration may be Granted By 0 f 
Ordinary Darante - Abſentia Extra Regnum, oY 
Pendente Lite; And it is as Good as an Adm 4 
niſtration Durante Minore «/Etate. 3 


By the 21 H. 8. ch. 5. The Fees for Letters of Ad. 3 
miniſtration are Settled, with a Penalty for Extortion 
(But chere is no Proviſion in the Act In Cal: 

the Goods of an Inteſtate amount to Forty 


1 and Upwards.) Notbing is to be taken, 1 
the Goods are not Above the Value of Five Pound 
[Sce 3 Inf. 8, 149, 1 50. ], I 

* the 22 7 23 C. 2.0. 23. No more ſhall be De 
manded upon the Adminiſtration of the Goods of der 
men and Soldiers than Five Shillings (Except the E 


ſtate is of the Value of Twenty Pounds or More) upon D. 
Penalty of Ten Pounds. 1 

By the 9 & 10 . 3. <<. 41. For Adminiſtration ar 
Granted to the Wife or Children of any Seaman, Dy. 22 
ing ib Pay of His Majeſty's Navy, No more ſhell be If 
taken than One Shilling for the Seal, Writing or Suing G 
forth of the ſame (unleſs the 1 '« Good and Chat. 7 1 
tels amount to Twenty Pound 150 * enalty of Ten D 
Pound tc to the Party Gtleved. q 


3. An Adminiſtrator by Virtue of His Ad- JB 
miniſtration Hath Intereff in All the Chatteb d. 
Real and Perſonal of the Inteſtate, and in All A 
the Goods and Chattels, either in Poſſeſſion p: 
or Action, in like manner as an Executor in © 
the Goods of the Teſtator Deceaſed. And C 
Al Theſe Goods and Chattels which belong d 2 
fo the Inteſtare at the Time of His Dea x 

and 
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ran nd which come to the Hands of the Admini- 
Mrator, ſhall be Aſſets, or ſufficient Goods and 
nou hattels, To make Him chargeable to the 
mayMMCreditors, as Executors are to Creditors and 
Vice egatees. (1) Before They Come to His Hands (1) aInſt. 398. 
HY e is not Chargeable. | Koll. Abr. 
tha Note, That By Cufom of the City of Lon- 919. 
Vn, (m) If a Contract is made by a Citizen ()s Rep 82. 


the of London to Pay Money to Another Citizen, 
„ or and He who ought to Pay Dieth Inteſtate, 
ami The Adminiſtrator ſhall be Bound to pay it, 
as if It were By Obligation. 


But tho' An Executor ſhall Have All the 


AY Reſidue or Surpluſage of the Goods and Chat- 
Of tels after Debts and Legacies paid by Vertue 


Jof His Executorſhip ; It is Otherwiſe in Caſe 
of an Adminiſtration. For an Adminiſtrator 
can take no Advantage By His Adminiſtration, 


ad unleſs (n) By Paying His own Debt firſt, If (o) 1 Roll. 


Ser Taking the Goods and Chattels, as they are 

e E Appraiſed) becauſe the Surpluſage muſt be 

pon Diſtributed Amongſt the next of Kin, if there 

tion are Any Kin, according to the Statute of the 

Dy. 22 & 23 Car. 2. ch. io. hereafter to be mention d. 

be If a (o) Debtor Takes Adminiſtration of the (o) 8 Rep. 
a Goods and Chattels of His Creditor, This 136. 

ren ſhall not Diſcharge the Debtor ; but His 1 Noll. Abr. 


no Act to Free Him from the Debt. Whereas 
d. By making a Debtor Executor, The Teſtator 
el; doth thereby Releaſe the Debt. When an 
al Adminiſtrator, (as well as an Executor) Hath 
paid Funeral Charges, Debts, &c. with His 
in; own Money, He may Retain ſo much of the 
nd Goods of the Inteſtate in kind according to 
va the Value, and ſhall Have a in 

* S120 : . . * em. 


Wit is Equal in Degree with Others, or By Abr. 922. 


Debt ſhall be Aſſets; becauſe the Inteſtate didꝰ?ꝰ. 
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Them. For By ſuch Payment The Property x 
is Altered from the Inteſtate to the Admin tra 
ſtrator. [See Of an Executor and of the Inter ea 
of an Executor. and what are Aſſets, ſupra.] Inu 

(ft) Rom, (p) If an Executor Hath not Pans the I Lu 
Abr 907. Wil of the Teſtator and Dies, His Exe. ur. 
cutor is not Executor of the firſt Teſta 
ment. But Adminiſtration muſt be Granted 
with the Will Annexed. But where an Exe. 4 st 
cutor Has Proved the Will and Dies, ma. Bun 
wy an Executor, the Second Executor may val 
xecutor to the Firſt Teſtator. Yer If an 3 0 
— rude Dies Inteſtate, or makes an ant 
Executor, His Adminiſtrator or Executor ſhall cut 
not be Adminiſtrator or Executor to the Fir 3 SAG 
Inteſtate or Teſtator; but the Ordinary is to Le 
Grant a New Adminiſtration, or an Admini-# 1 out 
ſtration De Bonis non, Cc. of the Goods of the to 
Firſt Inteſtate or Teſtator. Therefore where An Re 
Adminiſtratot hath Judgment and Diech, His Fan: 
Executor cannot ſue Execution of that Judg- ® Rr 
ment. For None ſhall Have Execution of the ftr. 
Judgment but He who ſhall be Subject to the 
Payment of the Debts of the Firſt lateſtae, 
to which the Executors of the Adminiſtrator 4 
are not Subject. ö 
4. As to the Power of an Adminiſtrator. 
An Adminiſtracor can do nothing till an Ad. 
miniſtration is Granted to Him; whereas an 
—— hath His Power from the Will, and ® 


(9) 5 Rep. 9. 


may Act in many Caſes Before Probate. But by 

Every Intermeddling with the Goods of the per 

Deceaſed ſhall not make One Adminiſtrator, On 

or Executor of His own Wrong, as before Ob- am 

| ſerved Concerning Executors. After the Ad. the 
(s) Noy's miniſtration is Granted, The (r) Power of an dre 
Max. 10s, Adminiſtrator is almoſt Equal with that of an 0, 


Bacon's Exe: © 
Elem. 82. 5 


I 18 1.6. Laws of | England. 

ty 3 xecutor. Yet if there are Many Admini- 

ini- WMracors, One of Them cannot felt Goods, Re- 

ref WMYcaſe Debts, c. without the Other; but they 
Huſt All joyn, becauſe They Have but One 


the Lathority [See Of an Execuror of His Own 
xe. irang; and of the Power of an Executor ſu- 
ſta. | | 

ted 72 The Office and Duty of an Adminiſtrator 


Ss the ſame with that of an Executor as to the 
na. Burial of the Deceaſed and Payment of Fe- 
nay val Charges, the making of an Inventory of His 
an Goods and Chattels, the Payment of Debts 
an and che paſſing of an Account. And as an Exe- 
all cutor is to take a Probate of the Will, ſo the 
irſt Adminiſtrator muſt apply to the Ordinary for 
to Letters of Adminiſtration, and muſt take them 
ni. out from the Ordinary as an Executor ought 

to do for the Probate of the Will, and with 


the 
An Regard to Bona Notabilia. [See Of the Office 


His and Duty of an Executor, ſupra.] But there is 
ig. ſomething more to be done By an Admini- 
he ſtrator. For, 

he | 


= By the 22 C 23 Cor. 2. eb. 10. All Ordinaries and 
X Eccleſiaſtical Judges (upon Granting Adminiſtrations) 
EX muſt take Bond of the Adminiſtrator with Two or More 
ureties © Of an Adminiſtrator Cam Teftamento 
4.6 Annexo, and fee the 21H 8 c.5. I with Condition, That 
be Adminiſtrator ſhall make a True and Perfe& inven. 
an BY tory of All the Goods and Chattels of the Deceaſed, and 
nd Exhibit it into the Regiſtry of the Ordinary's Court 
ut by ſuch a Day, and To Adminiſter according to Law, 
he ind To make a True and Juſt Account thereof, and re 
make Diftribution of the Surpluſage as Followerh (viz) 
One Third to the Wife of the Inteſtate ; the Reſidue 
b- BY zmongft His Children, end ſuch as legally Repreſent 
d- them, if Any of Them are Dead; Except ſuch Chil- 
andren (not Heirs at Law) who had any Eftate By Sertle- 
ment of the Inteſtate in His Life-time, Equal to the 
Other Shares. If Their Shares are not Equal to the 
e: Other Shares, Thoſe Children ſhall now Have ſo * 
2 — 


An Inflitute of the Book In 
of the Surpluſage 8s ſhall make the Eftite of All to if 
Equal. But the Heir at Law ſhall Have an Equal Shay 2 
in the Diſtribution with the other Children withon 
Any Conſideration of what He Hath of Land by Deſcen, 
or otherwiſe, from the Inteſtate. | TF 
If There are no Children, nor Legal Repreſentative. 
of them, One Half of the Inteſtate's Goods and Cha, 7 
tels ſhall go to the Wife; the Reſidue Equally to the 
next of Kindred to the Inteſtate in Equal Degree, 2d ; 
Thofe that Repreſent them. If There is no Wiſe, Al I 8 
ſhall be Diſtributed amongſt the Children. If no Child 
All ſhall be Diſtributed amongſt the next of Kin to the 
Inteſtate in Equal Degree and their Repreſentatives [Bu 
See the 1 Jac. 2. ch. 17. poſt. ] 4 
No Repreſentatives ſhall be: Admitted Amon 
laterals After Brothers and Siſters Children, 


Security muſt be Given By Thoſe, To 

whom ſuch Diſtribution ſhall be made, Jo 

Refund to the Adminiſtrator, in caſe Debt; 
afterwards appear. | 1 

Note, That it is agreed for Law That the wit 

(e) Went. 30% (5) Half Blood ſhall have a Share upon a Di-. cut 
2 Vent. 317. {tribution Equally with the whole Blood. cat 
Shower's | 4 
Caſes 1108. By the 29 Cer. 2. ch. 3. The Acts of the 22 & 2; 
Show. Rep. 1. Cor. 2. ch 10. ſhall not Extend to the Eſtates of Feme. 54 
Coverts that Die Inteſtate, but that their Husbands ſhall I? 

Have Adminiſtration of Their Perſonal Eſtates, as be- 

fore the making of the Act And the Husbands are not 

ee to make Diſtribution of Theic Perſonal E- 1 

res. ; 2 
An Eſtate pur auter vie (for the Life of Another) ſhall | 
go to the Executors or Adminiſtrators of the Party 
that Had the Eſtate, and be Aſſets in their Hands, If no in 


. * 
* E. 


Ane 


Deviſe be thereof made, or no Special Occupant thereof lee 
[Sce of Deviſe, eb. 3. ] | tio 
| Ac 


If it goes to the Adminiſtrators, It ſhall be th. 
Subject to Diſtribution according to the Above mi 
mention'd Statute of the 22 & 23 Car. 2. [BL 


By 7 ch. 


<2 
Ht 
© 
y\ 
4 
* 
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to be By the 1 Fac, 2. ch. 17. Ne Adminiſtrator ſhall be 


br ted co Render an Account of the Perſonal Eſtate of 
hou She Inteſtate (otherwiſe than By Inventory) unleſs It 
dent, e ac che inſtance of ſome Perſon in Behalf of a Minor, 
r of One Having a Demand out of ſuch Perſonal E- 
tet tate, as Creditor or Next of Kin. 

be If After the Death of the Father, Any of His Chil- 
the Men hall die inteſtate without Wife or Children in the 
and Fife of the Mother ; Every Brother and Siſter and the 
All MRecpreſcatatives of them ſhall Have an Equal Share 
bild, vith the Mother. 

the Such part of any Inteſtate's Eſtate within the City of 
ut ondon or Province of Tork, as Any Adminiſtrator Hath 


y Vertue only of being Adminiſtrator, ihall be Sub- 
esd to Diſtribution as in other Caſes, and the Cuſtom 
Obſerved therein ſhall not be Subject to Extend to it. 
see Danvers's Abr. Tit. Cuſtoms of London, 311, 312.] 


6. An Adminiſtration may be Rewoked By 
he Ordinary upon Good Cauſe ; and then 
f the Adminiſtrator aſterwards Intermeddles 
ith the Eſtate, He may be charged as Exe- 
ator of His own Wrong. But the Ordinary 
annot Revoke an Adminiſtcation legally 
ranted at His Pleaſure. If a (t) Citation is (t) s Rep. 18, 


23 Granted to the next of Kin Againſt an Admi- 19. 

* iſtracor (a Stranger) To ſhew Cauſe why 8 Rep. 135, 
be. His Adminiſtration ſhould not be Revoked, 143+ 

not and It is Revoked accordingly By Sentence, 


et All Acts of the Adminiſtrator done Law- 
fully and Bona Fide, as Adminiſtrator, During 
is Adminiſtracion, (as Selling Goods, Pay- 
ing Debts, Receiving Debts and Giving Re- 
Jleaſes, cc even Depending the Suit for Revoca- 
tion of His Adminiſtration) are Good till the 
Adminiſtration is Revoked; and ſhall Bind 
be the Succeeding Adminiſtrator. For the Ad- 
ve. miniſtration was only Voidable, not Void. 
But if there is Any Fraud, a Creditor may 
Fave Relief upon the Statute of the 13. Eliz. 
By ch. 5. tho? It Remains Good Againſt the _—_ 
2 _*; 


. 
4 

Y 
6 n 
4 
3 
*. 
of 


$82 


(vu) 5 Rep. 30. 
$ Rep. 135. 
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Adminiſtrator. Otherwiſe It is when then nd 
is an Appeal from the Grant of the Adminiſta see 
tion to One : For the Appeal doth ſuſpend th , 


former Deeree; which is Different from thi 


Caſe of a Citation to ſhew Cauſe why the 44.8, + 
miniſtration ſhould not be Revok'd. (u) unde 
It is when the Firſt Adminiſtration is merelyl 
Void; as when an Adminiſtration is Grante(il 
by the Biſhop of the Dioceſs, &c. where then 
is an Adminiſtration —_— Granted By th: 
Prerogative Court, whether by Right off 
Wrong. For tho? the Adminiſtracion is after. 


* 


wards Revoked, It ſhall not make the otherll ” 


Adminiſtration of more Effect, than It was 2% 
the Time it was Granted. So that After 1: 


is Revoked, a New Adminiſtration muſt be. 


(w) I Roll. 
Abr 927, 


(x) 3 Rep.78. 


cutor comes in afterwards and Proves the Will, 


Granted by the Inferior Ordinary. But if the 2 
Inferior Ordinary had firſt of all Granted the 1; 
Adminiſtration, and the Metropolitan in Hil 9 
Prerogative Court Afterwards Grants Admi. 


niſtration where He ought not, and It is Re. 
voked ; All Acts By the firſt Adminiſtrator ate 
valid from the Beginning. 1 1 


If an Adminiſtration is Granted, and Aſter . 
wards a Will is produced and Proved, The Ad. MfS. 
miniſtration is to be Revoked, and All the Acts, A 
which the Adminiſtrator Hath Done, are Void [Se 
(v) But if the Executor was Cited to Prove che M*** 
Will, and He did nor Appear, or if He Conceals} 
the Will, and chereupon The Ordinary Grant cz 
to Another Adminiſtration, and then The Exe. 


All Acts done By the Adminiſtrator are Good, 
and ſhall Bind the Executor. Letters of Ad- 
miniſtration Obtain'd By (x) Fraud are Void; 


(u) Sted 4b Initie nen valuit, Tracta Temporis non Potef | 
Convaleſcers, Noy's Max. 4. i 
I anc 


il $1 7. Laps of England. 383 


nnd ſhall not Repeal a Former Adminiſtration. 
see che 43 Eliz. ch. 8. and of the Prerogative 
the oart, Book 4 ch. 1.] 

See che 29 Car. 2. ch. 3. 30 Car. 2. ch. 7. 
1d & 5 #. & M ch. 24. which are mention d 
nder Executor. pag. 553, 565. 
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CHAP. VII 


How Efie, in Goods and Chattels Per- 
I ſonal may be Forfeited or Loſt. 


we 


bes 
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may be For- 
feiced or 
Deo- Loft. 
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2 — or Challenging 
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BOO K III. 


Of Crimes and Miſdemeanors 3 Or 
of the Pleas of the Crown. 


CHAP. I. 

Of Capital Crimes or Offences (viz.) High 
Treaſon, Petit-Ireaſon and Felony, Andi 
therein of Public and Private Felonies. 
Of Private Felonies; which are com- 


mitted Againſt the Life, Body, Good 
or Habitation of the Subject, Gc. 


23 
116... 


HE Third Object of the Laws of P. 
England are Crimes and Miſdemeanori, bta 

or the Pleas of the Crown. | mall 

h Some Offences are By the Com I 
mon Law ; but moſt of Them are made ſo By le 
Ads of Parliament. Theſe are Neceſſary to 2 
ver! 


be known, becauſe They concern the Safety 
of the King, the Quiet of the Common- 
wealth, the Life, Liberty and Eſtate of the 
Subject. 
The Order that I ſhall obſerve in Treating 
ol Crimes and Miſdemeanors ſhall be Thus. I ſhall 
ſpeak r. Of Capital Crimes. 2. Of Principals and} 
Acceſſaries, and of the Benefit of the Cler | 
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(e) Zlnſt. 108. Excuſed. (e) As a Feme-Covert ſhall not fu 
H. P. C. 65, fer for a Theft in Company with Her Hul 
— ., band; for It ſhall be preſum' d to be Don 
Dal 157 By Coefcion. The Bare Command of He 
n. - Husband will not Save Her. But If ſhe com 

2% 60 mits Treaſon, Murder or Robbery in Com 
. — pany with Her Husband, She is 1 8 
(f) 9 Rep. 71. like Manner as the Husband. (f) And in Al 


1 rRep. 61,62 Offences Not Capital A Wife may be put uf 


Hob. 97. Anſwer'with Her Husband, or Alone with 1 4 


our Him, tho They Both joyn'd in the Com 

(s) miſſion of the Offence. ' (g) A Servant is nal 
65 ALF: ©: to be Excuſed the Commiſſion of Any. Crime 
- ch r tho' He acts by the Command or Coercioi i 
of His Maſter. For a Maſter hath no luc 1 

Ke 15 7 42 . Power Otter Him, | 
"my a % a. All. Crimes there muſt be an Evil Ina 
08 . 1 _ -Amere Miſtake is not Puniſhable. No 
ÞÞ - an Exil Intention Puniſhable Equally with 

9 do ah ” ' the# Fact; except in Treaſon. 
y - Where:Qne has the Uſe of His Reaſon, ab. ; 

ch); Inſt. 5, is at Läberty, His (h "Endeavour to'iCommit8 


hic 


69, 161. Felony as to Rob, c is Puniſhable; tho nnd! 
— to that Degree as "if the Felony and Robben n 
Oc. had been actually; Committed, For iere 
ſuch Caſes The wann _ not be Taken fol E. 
the Deed. _—_ ) ti 
— — — * 
7:1 £3 $49 Wy 51 it de - - 
be) Maiden a non An contra Rempabicits ; Neciſſu hin 
Publias Major eſt Quam Pri uata. Bacon 32. d 2 

2 Jolie = 80 dot u Licita ftrictam Interpretationem Recipiunt, ſi ki 
So of 10K. ba * & Extenſi vam. Bacon 66. 3 Inſt. 51. 10 
by © Qian" alli quid Mandutur, Mandatur & Omne per 9 my 
ai do i Pi uitur ad i lud. 5 Rep. 175. pecl. 

27 ao (e, Dumm nin Contrahitur Nift Nocendi e. Inte 


B don, Lib. 1 ch. 4. 
N een e Pro Facto. 3 Inf. 69. N (*) 
22 08 | 


EA © 


% 


FY 


r N N er 0 
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Not only They which Actually Commit 

e Offence are Puniſhable, (i) but Thoſe that (i) Pott. & 

mand, Perſuade, Adviſe, Procure, Abet or _ Dial. 

ment to the Commiſſion of an Offence or Weſt's Symb; 

Wonceal it After it is done, are Eſteem'd to Of- 86. 5. 7246. 

VS nd. [See of Principal and Acceſſary, cb. 2 
| ILY Nal 2 (0 


3 * ** 
hoſe for w ich t e 126, 9 
fe. Not Capital, or (210.1. 


. 


a. | n 
a) All Crimes or Offences, are Cap 
WW: Capital. Capital, are 

WD fnder Call 156 Elis Li N 
Which the Offender may Forfeit His Lands, gal 
na p oods; or for which He may be Fined; or 
ne uffer Corporal Puniſhment ; or Suffer Both 
1008 oF" Corporal Puniffiment ; but not Lo 

re 

Capital Offences are of -Three Sorts; Hehe Of Capital 
reaſon, Petit- Treaſon, Folly 31 5 9 Crimes or Of. 
Treaſon (from Trahiſon, Proditio, Betyaying ) 45 fences. 
ther 1. High T1 reaſon, or 2. Petit Treaſon. 85 3009 


ng TL. (1) High-Treaſon is ati Offence 720 mitted 
ainſt the Security of the King 97, do 


Thing elſe to be Treaſbn than What is 5 705 
I 


|. eclaring Any Thing Elſe to be High Trea- 


2 — — 


2 — 


(k) Qui wow Habet in Ere, Lust in Corpore, 2 Inſt 17 3, 
| 242 ſon 


| 


— — f ra <a 
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ſon. So that no Crime is at this Day Hig 
e Treaſon or Miſpriſion of Tre 
fon, unleſs It be Declared by the 25 Ed; 
or is made High Treaſon, Cc. by lome Statut 
ſince the x Mar. Sef. I. cb. 1. 

a em) All Treaſons include Felony, and ther 
fore the Word Proditorie muſt be uſed iti the l 
(n) z Inſt. 4, e ee Infant it n) Nati 
ubjects (Excepts Infants under th 

Age of Diſcretion, Ideots and Lunaticks total 
Depriyed. of their Reaſon) tho They Live 


Sworn. Allegiance to Him, and Subjed 
relgn Princes Living in the Dominia 
of ar King, +4 Reaſon of Their Local; AN 
jance, may be n of High Treaſq 

tg 20 The Queen, Wife of à King Regnant, 1 
2910 230i"? bg, alſo Guilty, But an Alien, who, in 
49912! Hoffile Manner invades the Kingdom, o 
not to be puniſhed as a Traytor; but is to 
phage with as an. Enemy... An Ambaſſade 


4 Des of. Treaſen 2 7 the ang 71 
0 U (635K Condemned and E XECUT 1 
2 ata te ee He fg be ſent. Hen 
3.201 c With a Demahd .To,p Him, or to ſenllMy, 
Him back tote puni 0 2.) Lee Gro. M Ma 
FR. 77 5 I 1. * De Legati 5 6 
Hentiz, 5 cee | 01 
1 Ed. 3. 8 ch 1 High Treak lled 
Wee mitted in N inſtanc: dn; 
Folie (We Lern bas * 
relle 
17 By Com paſſi 2 ng the Desth of Md! 
(117 b ad Hh my . er! of 
thereof be-propably attaint, Senne 0 
f e 
1 128 Rep 


tht. Laws of England, «fy 
A King (o) De Facto and in Poſſeſſion is (0) 220.7 
ere to be underſtood; and High Treaſon a- H. P. C. 12. 
inſt Him may be Puniſhed by the Right 

eir, when He gets the Crown afterwards, 
e that hath only a Right, and is King de 

and out of Poſſeſſion, is not within this 
& [See the 11 H. 7. ch, 1.] The Heir of 

e laſt King before His Coronation, isa Ki 
ithin the Act, when the Crown Deſcends 
pon Him. (p) The Husband of a en (p) 3 Inſt. 6, 
at Reigns in Her Own Right is nota King ; 4 
thin It's Meaning. [See 1 & 2 Ph. & A. H P. C. hk 
10.] But a Queen Reigning is a Kin 7 
ithin the Intention of it, as She is inveſte 

ith Royal Power. [See 1 Mar. Seſſ. 3. eb. 1 

er Husband may Commit Treaſon again 
er ; for * is a Ds Se: ah oo 5 
this and many other Purpoſes. The a 
ueen Dowager is not within the 4 Nor (V3 __ 
Pro-Rex or Guardian of the Kingdom; nor H. P. C. 12. 
Collateral Heir Apparent till He is declared 
eir Apparent By Parliament. | 

By Eldeſt Son and Heir, The Second Son after 
te Death of the Firſt is to be underſtood, &c, 


By the 1 W. © M Seff 2. ch. 2. $.9. One that js a Papift, 
Marries a Papiſt, is uncapable to enjoy the Crown. 


Some (r) Overt-A# or Open Deed muſt be (% 3 laſt. 6 
lledged in Every Indictment for High Trea- , , = "* 
n; for the Words thereof be Attainted by Overt- H. p. C. 11, 13. 
ed relates to the ſeveral Treaſons before Ex- Kely. 20, 21. 
reſſed. [See infra. ] And here The Compaſſing 

d Imagining the Death of the King, &c. 

uſt be manifeſted by an Overt- Act to make it 


_— 


1 0) Pretectis Trahit Subjetfimem, & SubjeFio Proteitienems. 
ep. . 8550 
Qq 3 High 
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(93 Inſt. 10. (nor. robably) Attainted. (s) Bare Words A 


_ 
— Po ro - 


High Treaſon 4 ts By ; Providing Arms u 


Eier e By Confulcing to Levy a War 
5 2 Him (for my Lord Coke's Opinion to th — 
ontrary is Denied to be Law) By Writin . I 


Letters to Excite Others to Joyn with Then 

By Afembling Men in Order to Impriſon 
Depoſe che King; By writing Letters lf 

a Foreign Prince to perſwade Him to Invail 

the Realm, &c. Theſe Overt-Acts may be i 
lledged to Prove that One imagined the Deal 
of the King, Cc. that He may be Provalif 


140. not ſuch an Overt- Act; nor Words ſet dowl 
3 Cro. 332- in Writing and kept privately in one's Study 


Kely. 12, 23- hut Words ſet down in Writing and publiſte N 

Res by the Delinquent Himſelf are a Sufficieliſo D 
Open Deed within the Statute. Words witiWigic 
out an Overt- act are to be puniſhed in anoth he 


Manner, as an High Miſpriſion, or a Greif 

Miſdemeanor; but if a Man is indicted och 
for Words, that cannot amount to High Tre 
fon. If One Doth Any Thing by which I 
Sheweth His Liking or Approbation to 
Fraiterous Deſign by Words or Actions, Hei 
Guilty of High Treaſon. . 


* 4 wy ' 


1 484 1 I'S . } k 2 . | +» = 
. By-Violating the King's Companion, or the King 


Eldeſt Daughter unmarried, or the Wife of the Ki, 

Eldeſt Son and Heir. | Dot 
1 Y 5 

ä e 0 ic 

(t) 3 Inſt. 3 9. (t), To Violate is To know Carnally. Ire 


Hl P.C. 16. King's Companion is the King's Wife, which 
ſpplies that the Violation muſt be During t& 
Marriage with the King; for after the Deal 
of the King She is not His Companion. An 
therefore It Extendeth not to a Queen- Dov 
ager. If che Wife of the King does Yield an 
Conſent to Him thar Commirteth this Treat | 


h. 1. Laws of England. 591 
is Treaſon in Her. The Eldeſt Daugbier, 
. the Eldeſt Daughter not Married at the 
ime of the Violation, tho' there was an El- 
er Daughter than Her, who died without 

ue. For now the Elder alive is Inheritable 

the Crown upon Failure of Iſſue Male. 
Or the Wife of the King's Eldeſt Son and Heir, 

plies alſo that the Violation muſt be during 

e Coverture. If ſhe Yields aad Conſents to | 
e Adulterer, It lis likewiſe Treaſon in Her. 
"is 


3. Or If a Man do Levy War againſt the King in 
is Realm, | | 


Not only By Rebelling and Taking up Arms 
iWFo Dechrone the King, (u) but To Reform Re- (u); Inſt. 9, 
ihigion or the Laws; To Remove Perſons from !- 

Je Miniſtry, To reſiſt the King's Forces by Kit. z, 
Pefending a Caſtle, &c. To pull Down Al "Je 754 76% 
acloſures, All Bawdy-Houſes, or To do Any 
hing elſe for Publick Reformation, is an 
Wovaſion on the King's Authority, and a Le- 

WP yinga War. Thoſe that Joyn with Them 
iso are Guilty, tho? They know not Their 

EUntent. To raiſe a Force to pull down a 
WP articular Incloſure or Bawdy Houſe, Cc. 
$ _ a Riot. — the 1 Mar. 75 

w) A Bare Conſpiracy To Levy War can- | 
ot amount to Treaſon within this Branch, Habs * 
It muſt be an Actual Levying of War. [See 
be 13 Fiz. ch. 1.] (x) But a Conſpiracy to (i) keiy 19, 
ery War againſt the King may be alledged 20, 21. 
„as an Overt. act of Compaſſing His Death; as 
„hach been ſaid. (y) If a War is Levied, The (y) 3 Inſt. 9. 
Conſpirators are All Traitors, tho All are not 
Aaually in Arms. 


Qq4 0 Thoſe 


N —_ 


5 | An Inſt itte oþ the \ Boak It } 
(z) 3 Taft. 1. (2) Thoſe that Joyn Themſelvs to Rebel; 


e. for fear of Death, and Return at the fir 
Oppottunkcy, are not puilry of Treaſon. 


Wein 2 434 1211 [i 
. Qu be Adberept ro he Kiog's Enemies 3 in Vie o 
Realm, TN? hem Af ys Fore: in che Bahn Wicin! 


We maſt it une That This muſt be 
DIST 81 fome Ovett-Act. And There. nt t 
Q 3 Inſt. 10, fore an Adbering may be (a) proved by Giving ; 
the Kin 95 Enemies Aid wy Comforg will 
H. P.C. 14 the 'Rea K "or wil bout, By HSE thei 


r it 


eſſe 
F 


King's Caſtle for Reward, Selling Then Pr 

Arms, £6. To Succour a Rebel fled into Mat i 

n » *. \Anather: Realm is not within this Clauſe; be- & 

.- cauſe a, Rebel is not properly an Enemy ; and „ E 

(hs 3 To 31; becauſe che Statute is raken Strictly. (b) Ent. be 


4Rep 34.25: wies are, Thoſe, that are out of the Alle giance 
e 


ing. 
te) 3 Inſt. 12. ( c) One wad be Lawfully can of Rebel. 
H. P. C. 17. lion either BY, Conſeſſion or Verdict in Hi; 8 
Life:time, And therefore If One is Slain inf 
open Rebellion, He Forfcits nothing if not 
Attainted By Act of Parliament. 

[See Of Set, Bool 1. ch. 1: pag. 38. Anil 
How Foieign Treaſons ſball be Tried, Book 4. eb, 1. 
Tix. of the Court By Commiſſion, &c. And ſe ol. 
rien ; Book, 4. ch. 5.] 


10 0, 10. Officer Soldier Correſpond. 
ing Fy ths 1215 Enemy upon Cale out of Great Brit ain, 


or at Sea, f is Guilty of High Treaſon. 


ATT 5..Or If Man Counterfcits che King's Great Seal, or Wi 
Now Seal, or His Money. | 


This Branch of the 25 Ed. 3. does not Ex. 
ae Fixing of the Great Seal by the 
ncellor to a Patent without any * | 

or | 


4 * 
I, 
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rit; nor To the Taking of the (d) Wax im- (9) 3 Inft.15* 
eſſed by the Great Seal from One Patent R. 
nd Fixing it to Another; For This is not 16, 1 5. 
ounterfeiting the Great Seal, but a Miſu- H. P. C. 18. 
We of it. There muſt be an Actual Counter- Kely. 80. 
mi iting, not an Intent or going about to Coun- * PI... 
rfeit. Alſo ie muſt Have the Likeneſs of the *.: . 
ing's Great Seal. Thoſe who Aid and Con- 


nt to the Counterfeiting are Equally Guilty 


re. 

ing WFichin the AR. [See 7 W. 3. cb. 3.] This Sta- 

ite mentions only the Great and Privy Seal: 

the o that the Counterfeiting of the Sign Manual 

em Ir Privy Signet is not Treaſon within this Act. 

nto Nut it is made High Treaſon in Both Caſes By 

be. & 2 Pb. & M ch. 6. [See of the Privy Coun- 

ind, Book 4. ch. 1.] : | 

1. (e) Thoſe who Counterfeit Money in this (e); Inſt. 16, 
cel 


ealm without the King's 1 whether 17. 
W hey utter it or not) are Guilty of High Trea- 2 Iaſt. 577, 
In; and Thoſe that Have Authority to Coin ws 83 
loney are guilty of High Treaſon, if They D.it. ch. 140. 
Wake it of Greater Alloy or of leſs Weight p. 329. 
an They ought. Clippers are not within this 
Weatute. The King's Money here is ſuch only 
is Coined by the King's Authority in Gold 
Ind Silver (not in Braſs or Copper) within 
is Realm. But Concerning the King's Coin, 
Ind the Counterfeiting of Foreign Money cur- 
ant in this Realm, It is further Provided for 

Wy ubſequent Statutes ſince the x Mar. Seſſ. 1. 

. 1. | See 1 Mar. Sefſ' 2. ch. 6. 5 Eliz. ch. 11. 
8 Elix. ch. 1. 869 V. z. ch. 26. infra. ] For- 
Wing or Counterfeiting of Foreign Money 

Wot Currant within this Realm, is Miſpriſion 
I df Treaſon, 


6. Or 
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6. Or If a Man Brings Falſe Money into this Reil 

' + Counterfeit to the Money of England, knowing aid 

Money to be falſe, to Merchandize or To make PaymerMiWcer: 

7 Wa with it. | | 


——__F_— ————— — — —————————— 
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„ ani. (f) It muſt be Brought over actually Coun Hit 

ie. terfeited according to the Likeneſs of Engi 
Money. [ But ſee the 1 & 2 Ph. & Mar. ch. 110 
infra. ] It muſt be Brought by One that know ceſs 
it co be Falſe ; It muſt be brought from a Fol 
reign Nation, and not from Any Place Sub! 
ject to the Crown of England; and He thai 
Brought it Over muſt Utter it in Faymen 
Otherwiſe It is not High Treaſon within thilf 
Statute. ¶ See the Statutes Concerning the Co Res 
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* 7. Or If a Man Slay the Chancellor, Treaſurer u. 
the King's Juſtices of the one Bench or the other, Ju Ro 
ſtices in Eyre or Juſtices of Aſſize, or other Ju 
ſtices aſſigned to Hear and Determine, being in ther niſl 

Places doing their Offices. 


() 3 Inſt. 18. (g) This Branch Extends to No other Office Of 
H. P. C. 17. beſides Thoſe expreſly named; and To Then 7! 
only while They are in the Actual Execution 
of Their Offices, repreſenting the Perſon ol 
the King. It alſo Extends only to a Killing Me 
not to a Wounding without Death. [See 3 H Mc 
7. th. 14. in Felony, poſt. : 
All Theſe Acts are High Treaſon By. thi os 
Common Law, and are Declared to be ſo by of 1 
the foremention'd Statute of the 25 Ed. 3. ch. 2.4 Lo 
and By the 1 Mar. Seſſ. I. ch 1. Theſe Statutes au 
order'd to be Taken ſtrictly, and ere not to 
be Extended in Equity. And there wants no- 
thing to the Perfection of the Statute of Ed.. 
hut a Limitation of ſome certain Time where. 


Pre 


BEE 


I l. 1. Lans of England. 


n the Offender ſhall be Accuſed. [See the 7 

3. ch. 3.] All other Statutes (as hath been 
ſaid) made Between Thoſe Two Statutes con- 
erning High Treaſon are Abrogated. Bur 
Since the x Mar. many Offences are made 
High Treaſon By Statutes, which were not 


oh Wo before. As Concerning the Coin, the Pope, 
n vopiſh Prieſts and Papiſts, The Proteſtant Suc- 
_ (LY and concerning Soldiers. 

Fa . Of High Treaſon Concerning the Coin. 
dub By the 1 Mer. S 2. ch. 6. Forging or Counterfeit- 
tha ing any Freign Coin of Gold or Silver, Currant by the 
ent King's Proclamacion, is High Treaſon. [Sce 14 Eliz., 


cb. 31 
By the 1 and 2 Ph. & M. ch 11. To Bring into the 
Realm Money Counterfeited According to the Simili- 
tude of Foreign Coin Currant Here, to the Intent to 
Merchandize with it, is High Treaſon. | | 
r 8 By the 5 Eliz. ch 11. Whoſoever ſhall Waſh, Clip, 
Je Round or File; Aud 
Jai By the 18 Eliz. ch. 1. Whoſoever fhall Impair, Dimi- 
ther niſh, Falſify, Scale or Lighten for Lucre or Gain the 
Proper Money of This Realm, or that of other Realms 


made Currant by Proclamation, ſhall be Deem'd as an 


cen Offender in Treaſon, and Forfeit All His Chattels Ab- 

Jem ſolutely, and His Hereditaments for Life, but without 
Corruption of Blood or Loſs of Dower. 

= By the 8&9 V. 3. ch. 26. Whoſoever (except ſuch as 

1 08 are Employed in the Mint) ſhall knowingly Make or 

ng, Mend, or Buy, Sell, or Have in His Poſſeſſion, Any 

HER Mould or Preſs for Coining, or Convey ſuch Inſtruments 

cout of the King's Mint, or Mark upon the Edges any 

th =X Currane Coin, or Colour or Gild Any Coin reſembling 

"BF the Currant Coin of this Kingdom, Ge. ſhall be Guilty 

of High Treaſon, but without Corruption of Blood, or 

. 2,88 Loſs of Dower [See the 6 & V 3. ch. 17, 7 Ann. ch. 


Preaching or By any Speech, Open Deed or AR, Ad- 
viſedly 


are ; 25.] | 

i 2, Of High Treaſon Concerning the Pope, 

nm 4 Popiſh Prieſts and Papiſts. 

10 By the 5 Fliz. ch. 1. If Any One ſhall by Writing or 
4 
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| | I 
wig 0 pas. 

Ani Ifitite af the) Book Il Mu 
viſedly maintain the Juriſdiffion of the Bifhop of Row 0 
Hetetofore Claimed in this Realm, He is Guilty of: 
Premunire for the Firſt Offeace, and of High Treaſo 
for the Second Offence ; but without Corruption of 
Blood or Loſs of Dower, And If Any Perſon, who 
fhall have a Charge, Cure or Office in the Church, a 
an Office or Mmiſtry in an Eccleſiaſtical Court, Ce. Or 
that ſhall Say or Hear Private Maſs, Cc. ſhall Refuſe 1 
Second . Tender of the Oaths of Supremacy, &c. Hf 
ſhall be Guilty of High Treaſon ; but without Corrup. 
tion of Blood or Loſs of Dower. | 
By the 13 KI. eh. 2. To put in Ure any Bull or Inſtr. 
ment for Abſolving the Subjects from their Allegiance, 
Ge. obtained from the See of Rome, and Willingly Te 
Receive Any ſuch Abſolution, Ce. Or ſhall Obtaia 
from the See of Rom Any Bull or Writing whatſoever, 
and put it in Ute, He is Guilty of High Treaſon. 1. 

By the i Fliz. ch. 1, To Abſolve Subjects from Obe. 
dience, and Reconcile Them to the Obedience of Rom, , 
Treaſon in the Reconciler and Reconciled. ; 5 
By the 27 Hz. ch. 2. If Any Ecclefiaſtick Born in th: 
Queen's Dominions that is Ordained or Profeſs'd by BW By 
Popiſh Authority, ſhall Remain in the Queen's Domini. f Gi 
ons, or come from Beyond Sea, and not ſubmit to ſome With 
Biſhop, or ſome Juſtice of Peace, within Three Days, WWubj 
_ Take the Oaths, He ſhall be Guilty of High Tres» ro! 
ON. | | Frith 
And if Any Subject, not being Eccleſiaſtick, ſhall no f H 
Return from a Popiſh Seminary within Six Months af 0 
ter a Proclamation in Lenden, and Submit, Sc. within 5 
thy! 


Two Days, He ſhall be Guilty of High Treaſon, when 
ever He ſhall Qtherwiſe Return. [| See che 1 Georg, ch, 
An AF t Oblige Papiſts To Regiſter Their Names ]. _ 
Real Eſtates, &c,] = 1 


2. Of High Treafon Concerning The Pr. e 
teſtant Succeſſion. | 


By the 1 & 2 Am. ch. 17. If Any ſhall endeavour Ke 1 
Adviſedly or Directly To Hinder Any Perſon who ſhall 
be next in Succeſſion ro the Crown for the Time being B 
(according To the Limitation By the 1 & 2 W. & M. Wer. 
Seſſ. 2. ch. 2. and the 12 V. 3. ch. 2.) He is Guilty of pan 
High Treaſon, And Thoſe that Malicicuſly and — N: te. 
4 | rectly a M 


I. x; 04 Laws ef England: $97 


aly Affirm the fame By Preaching or Adviſed Speaking 
un incur a Premunire.  , _ 171 N 4 
By'the 13 W. 3. ch. 3. To Have Correſpondence or 3 
e Intelligence with the Pretended Prince of Wale, .; 1, 
r Knowingly with Any Perſon Einploy'd by Him, or * 
o pay Money to His Uſe, is High Treaſon. 
By the 4 um. ch.8. 6 ch. 7; Whoſoever ſhall 
dviſedly, and DireQly By, Writing or Printing. main» 
in that the Pretended Prince of Wales, Or any Other, 
Wath Any Right to the Crown otherwiſe-than accord. 
ng to the Atts of the r BY. M. ab. 2. or 12 U 3. ch. 2. 
r that the Kings of This Realm By the Authority of 4.H 
WP cliament. cannot make Laws To Limit and Bind the | wv 
own is To the Deſcent and. Government thereof, "re .q 
en be Guilty of High Treaſon, ee 
By the Am. cb. 11. Crimes and Offenees, which are 
= oh Treafon and Miſpriſion of Treaſon by the Laws of 
gland ſhall be adjudged ſo in Scotland, and no Other. 
5. Of High Treaſon By Soldiers. 
by dy the 12 4. ch. 11. If Any Subject of the Crown 
r Greas Britium ſnall within thie Kingdom, or Felaxs, or 
itbont the Kingdow, iſt; Himſelf or Procure Any 
WSubjc& To Lit. Himſelf, with Intent To Go Beyond Sea 
To Serve-Any Foreign Prince, Stare, Cc. as a Soldier 
Pithout Licence, He ſhall Suffer and Forfeit as in Caſe 
High Tresſon. ) 81 + 
(ee the Statute of the o Ann. ch. 10. ante. 
oz. And the 7 V. 3. ch. _ Regulating 
Tals in Caſes of High Treaſon, Cc. Book 4.0 5. 


II. ch) Petit Treaſon is a Crime where One Of petit 
Put of Malice Taketh away the Life of a Sub- Treaſon, 
ect, To whom He Oweth a Special Qbe- (b) 3 Inſt. 20. 
Hience. It is called Petit Treaſon in Reſpect Polt. ch. 14a. 
o High Treaſon, which is, againſt the King. 33% 

It may be Committed in Three Caſes, For, 


ur 


al 5: 
ng By the 25 Ed. 3. ch. 2. It is Petit Treaſon When A 
M. Servant killech His Maſter, when a Wife kills Her Huſ- 
of band, or when a Secular or Religious Slayeth His Pre- 
)- te, To whom He Oweth Faith and Obedience. {See 


uur. Sef. 1. ch. 1.] IE 


828 An Inſtitute of the Book Ill. 
(i) 11 Rep. If à Servant kills His (i) Miſtreſs, or the 

Wife of His Maſter, It is Petit Treaſon ; fo 

She is His Maſter within the Letter of the 
Statute. Judges are reſtrain'd to take it by E. 

quity. A Servant intended To kill His Maſter, 

and did lay in Wait to do it while He was H 

Servant, and did not do it till He had been a 

Lear out of His Service, It was adjudged Pe- 

(k) 3 Iaſt. zb. tit Treaſon within the Act. A Servant (0. 

H. P. C. 24 Procured Another to kill His Maſter, who 

Dalr. ch. 142. killeth Him in the Servant's Preſence, The 

P. 337 was Petit Treaſon in the Servant and Murder d 

in the Other. If the Servant Had been Ab. 

ſent, He would Have been only Acceſlary to 

the Murder. © „Henk 9 

If a Wife and a Stranger kill the Husband, 

It is Petit Treaſon in the Wife, and Murder! 

in the Stranger. And fo It is in the 'Caſe 

of an Eccleſiaſtick Perſon, Secular or Re. 

gular, If He kilts his Prelate or 'Superi- 

or, To whom He oweth Faith and Obe 

_dience. ,. fins as LY C 

(1) 3 Inf; 20. It a (1) Child kills His Father or Mother, fen 

HP. C. 2 He is out of this Statute ; unleſs the Child 

Served the Father or Mother for 1.75 Sr. 
in which Caſe He ſhall be indicted by the 

Name of a Servant. NT» > | : 

Aiders, Abettors and Procurers are within 
this Act. (m) But in All Theſe Cafes, If the 

Killing is upon a Sudden Falling out, or & 
„ : 23 | 

Hy C. 24. Defendendo, &c. This is not Petit Treaſon. 

[ See Of Principal and Acceſſary, cb. 2. and Of 

Fudlgments in High Treaſon and Petit Treaſon, | 

Book 4. cb. 5. JJ] 7 


34. 
3 Inſt. 20. 
H, P. GE 23 


(w) Crompt. 
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ED „ Lars of England. 


Wm, Price) is Every Capital Crime Commit- ( 
E. cd wich an Evil Intention. But a Bare In- 


III. (n) Felony ( Felonia, from Feah Fee, and Of Felony. 


ention to Commit Felony is not Puniſhable ' ot. 391.4. 


ter, 

15 s Felony, tho' Finable | See 2 Ann, cb. 16. J; Inſt, 15, 
as 4 t is a Word fo Appropriated By Law, That 38. 

Pe. Felony cannot be Expreſſed by Any other. 


Jo that Felovice muſt of Neceſſity be laid in 
Ihe Indictment for Felony. At This Day Fe- 
Jony includes, Petit Treaſon, Murder, Homi- 
der Fide, Burning of Houſes, Burglary, Robbery, 
Ab. Rape, Chancemedly, Death Occaſion d by 
Pelf. Defence, Petit Larceny, Reſcous and 
Eſcape, Cc. 

It is either By Common Law or By Statutes. 
Felonies By Common Law are Murder, Man- 
laughter, Felo de ſe, Se Defendendo, Chance- 
Medly, Larceny, Robbery, Burglary, Arſon 
br Houſe-Burning, Breach of Priſon. Felo- 
ies By Statutes are very many, which will 
Appear in Their Order. There are alſo Fe- 
onies puniſhable By the Civil Law, as Pira- 


er 
id y, Robbery or Murder upon the Sea. 
+ Felonies likewiſe are either of a Publick or 
he Private Nature. 
. (o) Publick Felonies are Thoſe that ale % wing" 
in Directly Hurtful to the Commonwealth and 
he be King's Government. Theſe are Felonies 5. 4, 5, 6, 65. 
5, Kelating, 1. To the Coin. 2. Felonies Againſt 
n. he King and the King's Counſellors, & c. 3. Fe- 
Of Ponies of Soldiers and Mariners. 4. Felony by 


WImbeziling the King's Armour. 5. Felonies 

Relating to Popiſt Prieſts. 6. Felonies by Rio- 
er, and 7, Felonies By Breach of Priſon or 
Neſcous. 


1. Of 


Symb. p. 86. 


* 
* 
9 * 
* 4 


Att Iaſtitute of the Book 1 
1. Of Felonies Relating to the Coin. 


By the 8 & 9 5. <<. 26. It is Felony To Bhng 
Copper for: Sale, or To mix Blanch'd Copper with ll By 


ver, or . and Fraudulently To Buy or $e ? is F 


or offer to Sale Blanch Copper alone, or mixt wi et be 


Silyer; or Knowingly and Fraudulentiy to Buy, &, t Li 


(e) Inſt 38, 
33 itt. 0 


any Mixture that ſhall be Heavier than Silver, and loiff 
and touch and wear like Standard Gold, but be mau elm 
fFeſtly. worſe; or to Receive, or Buy Any Counter king 
Muf'd Money, or Mill'd Money unlawfully Diminiſel pi t 
and not Cut in pieces, at a Lower Rate then the ſin An- 
By its Denomination ſhall Import, or was Coined e An 
Counterfeited for. = 
Ser the 6 & 95 V. z. eh. 17, An Ac To Preverfyuoce 
Counterfeiting and Clipping the Coin of This Rig * B 
dom, and the Reward for Diſcovery of Coiners, &. 18 
| . ö 


2. Of Felony Againſt the King and 9 By | 
King's Counſellor © _, jr BE 3 


By the H. 7. eh 14. Ie is Felony for Any Sworn 8 
vant in the Cheque- Roll of the King's Houſhold, und I 
the State of Lord, To make Any Confederacy, Con I 
paſſings,, Conſpiracy and Imagination with Any Perſa ec 
To-Deſtroy or Murder the King, or Any Lord of Sec 
Realch, or Auy orber Perſon, Sworn to the King's Cou l D 
cil, being therevf Convict by Twelve of the fol an; 
Houſhoſd before the Steward; &. $20 J 


- {p) A Conſpiracy or Imagination By Vi 
only within the King's Houſhold' makes | 
Felony By this Statute without Any Overt ad 
The Perſon Againſt whom the Conſpirad 
is Formd muſt be the King, or of the King 
Privy Coumcil, except ſuch Great Officers 81! R 
the Steward, Treaſurer and Controller 
the King's Houſhold, who need not be of ia y W 
Privy Council. | See of the Court of the Lori 
Steward, Cc. To Engire of Felony, Bock! . 4 
ch. 2. And ſee the 9 Ann. ch. 16. For am * 
tempting to Kill, & c. a Privy Counſellor 1 ol. 


Execution of His Office.] 3. Co 


8 
* 


. 1 Laws of England. 
3. Concerning Felony of Soldiers and Ma- 
ners. 


3B7ũ the 7 H. 7. cb. 1. 3 H. 9. ch. 5. and the 2 Ed. 6 ch. 2. 
MS is Felony without Benefit of Clergy for Any Soldier, 
c being a Captain, To leave the Ki 
Licence. [5ec Book 1. ch. 5 P. 78. 
oy che 3 Foc. 1. ch 4. It is Felony To Go out of the 
aſm To Serve Any Foreign Prince or State, without 
aue king the Oaths of Allegiance Before Departure [See 
= the New Oaths 1 W.& M. Se 1 ch 8 ] 
And If Any Gentleman, or Perſon of Higher Degree, 
& Any Perſon who Hath Born Any Office in Camp or 
my, ball Go out of the Realm To ſerve ſuch Foreign 
pen ince, &c. without being Bound with Two Sureties 
king Bond not To be Reconeiled to the See of Rome, and 
c to Enter into Any Conſpiracy Againſt the King, He 
u be adjudged a Felon. [See Book 1. ch. 5. p 79.] 
By the 39 Eliz. ch. 17. Soldiers and Mariners Wan- 
Wring without a Teſtimonial), or Idle Perſons which 
nder as Soldiers and Mariners, ſhall ſuffer as in 
e of Felony without Clergy. 


ages Service with- 


ee the 11 & 12 I. z. ch. 7. For the more 
run ffectual Suppreſſion of Piracy, infra.] 

See the 12 Ann. ch. 18. Concerning the wil- 
zo Deſtruction of Ships of War and of Mer- 
lu ant Ships in Danger, Cc. | 
ee the 1 Georg. ch. For the Puniſhment 
& Soldiers that are of the Popiſh Religion; 
Ind che x Georg. ch. the Puniſhment for Se- 
ing Soldiers to Deſert. 


12 y the 5 Gewg, ch. If Any Soldier ſhall Raiſe a 
Aug utiny, or Refuſe to Obey His Superior Officer, or 
0s ll Reſiſt Any Officer in the Execution of His Office, 
r 08 Draw or Offer to Draw, or ſhall Strike or Lift up 
che Weapon, Againſt His Superior Officer, It is Felony, 


4 . Of Felony By Imbezilling the King's 
ur. Oc. 
57 41 oL IT; R c By 


. after ſuch Proclamation, or After a Wilful Hindranci 


An Inſtitute of the Book In 

By the 31 Eliz. ch. 4. If Any Perſon Having th 
Charge or Cuſtody of the King's Armour, Ordnanc iſ 
Munition, c. or of any ViQuals provided for Soldier 
Mariners, Cc. ſhall for Lucre wilfully Imbezil the ſang 
to the Value of Twenty Shillings (tho' at ſeveral Time 
He ſhall be Adjudged Guilty of Felony. And by th 


22 Car. 2 ch. 5. without Benefit of the Clergy. [See thi _ 
96 10 V. 3. ch.41. and the 1 Georg. ch. To Preſem 7 
the Stores belonging to the Navy, Oc. See alſo Of f Fart) 
feiture, Book 4. ch. 5] B, 
Was 

5. Of Felony Relating to Popiſh Priefts, 
| 2 By 
By the 27 Eliz. ch. 2. Whoſoever ſhall willingly ke dg 
ceive, Relieve, Aid or Maintain, Any Jeſuit, SeminaWly, 
ry or Other Popiſh Prieſt, &c. being at Liberty or Ou pri 
of Hold, knowing Him to be ſuch, is Guilty of Feloſ en 

without the Benefit of the Clergy. I 
By the 35 Eliz. ch. 2. If ſuch Popiſh Recuſant, «ii (s) 
ment ioned in the Statute, Departs not the Realm within he 
the Time Limited, If He does not Conform Himſl lt 
within Three Months, as the Statute requires, Or if H Hunt. 
Return without the King's Licence, He ſhall be be | 
judged a Felon without Clergy. rre 
We 
6. Of Felony By Rioters. riſo 
ner 
By the 1 Georg. ch. 5. If Any Perſons to the Numbe im 
of Twelve, or More, Riotouſly Aſſembled togethe Him 
(Being Required by Any Juſtice of Peace, Sheriff of thi 77 


County, Underſheriff, Head Officer of Any City vt: 
Town Corporate, where ſuch Aſſembly ſhall be, 18 
Proclamation made in the King's Name immediately I ear 
Diſperſe Themſelves) ſhall Afterwards Unlawfulh 
Riotouſly, Continue together By the Space of an Hou 


of a Juſtice of Peace, Cc from making the ſaid Proch 
mation, They ſhall be Adjudged Felons without Clergi 
So If Any Perſons Unlawfully, Riotouſly and Tumul 
tuouſly and with Force, ſhall Demoliſh or Pull DoW 
or Begin to Demoliſh or Pull Down Any Church of 
Chapel, or Building for Religious Worſhip. Certified aui 
Regiſtred according to the 1 V & M. ch 18 or An 
Dwelling-Houſe, Barn, Stable or Other Ourhouk, Bf 
They ſhall be Adjudged Felons without Ben: fit of D ö 

: FO A 


1 + 
wx K 
o 
$7 = 
4 
«i i 


ur. i Ls of England. 603 
L. . Of Felonies By Breach of Priſon, Eſcape and 


eſcous. 
Breach of Priſon and Eſcape may be Commit- 

Fc ” the (q) Party Himſelr; Alſo an Eſcape = H. F. C. 
= an Officer, a Reſcue by a Stranger. 


ien 
ame 


. Of Breach of Priſon and Eſcape By the (r) tr) H P. c. 
FT, Himſelf. 89. 

Breacb of Priſon, for Any Cauſe, as Treſpaſs, 2 Inſt. 589. 
as Felony at the CommonLaw. But now, *. C 3% 


y the 1 Ed. 2. None that Breaketh Priſon ſhall Have 

agment of Life and Member for Breaking of Priſon 
Sly, Except the Cauſes, for which He was Taken and 

priſon'd, Did Require ſuch Judgment, If He Had 
ea Convicted. 


) A Priſon within this Statute is the Stocks; (s) S. P. C. 
The Priſon of a Lord of a Franchiſe ; The 30. b. 31. a. 

FEuſtody of Any that Lawfully Arreſts ; or — 

e Houſe of the Conſtable that Lawfully * 

A creſts, or other Perſon, where Detained, 

well as the Common Gaol. (t) Bur If the 60 2 Iaſt. 

Priſon is Fired without the Privity of the Pri- 390. 

ner, He may Lawfully Break it to Save H. P. C. 108. 

imſelf. If a Gaoler does Voluntarily Permit 

im to Eſcape, It is Felony in the Gaoler, 

t in the Priſoner: If the Gaoler is Negligent, 

, is Felony in the Priſoner, and a Miſde- 

y Ti eanor in the Gaoler. If the Priſon is Broke 

fully Strangers without the Priſoner's Procure- 

cnc, No Felony in the Priſoner. (u) To Go (u) 2 laſt. 

of the Priſon when the Doors are Open, 590: 

By not Felony, no more than when the Gaoler 

ffers the Priſoner to Go at Large. For the 

Watute Requires an Actual Breaking. If One 

Committed only for () Suſpicion of Fe- (c) 2 laſt. 

Iny, yet If the Felony is done, Ic is Felony 592. 
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2 Capias, It is Felony to Break the Priſoy, 


An Inſtitute of the Book III h. 


which the Party was Committed, appears By 
Matter of Record, as when a Perſon Preſent i 
Court is Committed, or the Party is taken ne 


E 
aoke 


tho? the Party was innocent, or no Felom bat 
done. But If the Sheriff, &c. By the Autho 14; 
rity which the Law Gives Him Arreſts an ln. pe 
nocent Man, He may Reſcue Himſelf, We 

Note a Difference Betwixt a Warrant of be, 
cord and a Warrant in Law. One muſt be... 
Committed By Lawful Mittimus, elſe thelf 


(y) H. P. C. Breach of Priſon is no Felony. (y) Breach d ina 
209. Priſon turns into Felony only, tho' the PH 
(z) alIaſt. 590. ſoner was Committed for High Treaſon. (2 nd ; 
3 Cro. 583. But If a Priſoner breaks a Priſon to Let ou 4 


H. P. C. 109. Traytors, This is Treaſon. If one is ImprifÞf 


Kely. 77. 
(a) 2 Inſt, 
590. 


(b) H. P. C. 
111. 

(c)3 Inſt. 53 
117, 158. 
H. P. C. 89. 


(d) H. p. c. 
TI, 114. 


ſon'd for (a) Petit Larceny, or for Killing no 
Man ſe Defendendo, or By Misfortune, ani 
Breaks the Priſon, It is not Felony. 4 
By Eſcape After an Arreſt Felony alſo maſk 
be Committed by the Party. If a Perſon 
Eſcapes (b) Before an Arreſt, He cannot of 
Puniſhed as a Felon. (c) Perſons Preſent a; 
the Committing of a Felony muſt uſe Ther 
Endeavour to Apprehend the Offender ; other 
wiſe They are to be Fined and Impriſond 
[See the 3 Ed. 1. ch. 9. 13 Ed. 1. ch. 1. Of Huff 
and Cry. And the 3 H. 7. ch. 1. In caſe ih. | 
Murderer Eſcapes, infra. | . 7. 


is 


by a Voluntary Eſcape. The Puniſhment for 
Negligent Eſcape is a Fine. But for a VolurM,je 
tary Eſcape The Officer is eſteemed To ion 
Guilty of che ſame Crime that the Perſon Per He 
mitted to Eſcape ſtood Committed for, ubef ee 


2. By an (d) Officer, There may be a Felon ; Nil 


chops 


I 
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ner for Treaſon or Felony. [See Of the | 
goler, Book 1. ch. 7. p 132. 

z. Felony may be committed By a Stranger 

hen Publick Juſtice is Hinder'd by a (e) Reſcue, (e) St. P C 
or when a Stranger Takes one away By Violence 31. as 
lony What is Arreſted for Felony By lawful Authority. 2 Inſt. 589, 
ay Nindrance to ArreſtOne that has Committed 59% 


r Felony is a Miſdemeanor only. (f) Bur if N W 


80 


Ihe Party is Arreſted and then Reſcued, If (f) E 


he Arreſt was for Felony, The Reſcuer is a 31. b 32. a, 
Felon; If for Treaſon a Traytor, becauſe 2 Inſt. 590. 
ate rhey are All Principals. If for Treſpaſs, Cc. X*1y- 77. 
7. inable. 
) There muſt be a Felony really done, (g) 2 1,6 
Ind a Lawful Commitment. | 592. : 
; 2. (h) Private Felonies are Thoſe that are H.P.C. 116. 
Immediately Hurtful to Particular Perſons 00 Weſt's 
Iho' Theſe too are Againſt the King, His * P. 86. 
Crown and Dignity. Theſe Private Felonies 
More immediately Againſ} the Inferior Mem- 
Pers of the Commonwealth are ſuch as are 
Tommitted, 1. Againſt the Life of a Subject. 
| . Againſt His Body, without Taking awa 
"His Life; 3. Againſt His Goods ; 4: Aoainſt 
geil Alis Habitation; and 5. There are ſome Pri- 
lei ate Felonies made Capital By Statutes, which 
More Immediately do Concern the Subject. 
zu 1. Of Private Felonies which are Againſt 
Ine Life of the Subject. 
The Life of a Subject may be Deſtroy'd ſe- h 
Feral Ways; as 1. By Murder, 2. By Man- 
NF laughter, 3. By Chancemedley, 4. By Neceſſity, 

Murder and Manſlaughter are properly Fe- 
1 Jonies; but in All the Inſtances before- men- 
Viond One may be Arraigned for Felony and 
anurder. [See of Chancemedley and of Killing Py 
J eceſiy, infra, ] | 


1 I. 


4 
I. 


P. C. 28, 


29. 

Dalr. ch. 145. 
P 307-51 1 
Kely. 121, 
$229 


(k) 3 Iaſt. 54. 
Dale. ch. 145. 


p. 344+ 


(1) 3 Toft. 47. 
H. P. C. 43- 
Dalt. ch. 145 


p. 344- 


H. P. C. 53 
Crompt. 24. 


(m) 3 Inſt. 48. 


An Inſtitute of the Book In 


1. (i) Murder ¶ Murdrum, Sax. Mordrue) ma 


be Committed upon One , ſelf or upon Aneta 


1. Murder of One's Self may be committe( 
when One Kills Himſelf by Hanging, Poyſor 
ing, Drowning, Stabbing, Cc. with Delibſ 
ration and a Direct Purpoſe. In this Ca 


One is Term'd Felo de ſe. But the Perſon tha 


Commits this Felony muſt be of the Age of 
Diſcretion and Compos Mentis. Therefore 1 
an Infant under the Age of Fourteen Lean 
or a Lunatick During Bis Lunacy, or on 
Diſtracted by Force of a Diſeaſe, or an Idea 
kills Himſelf, It is not Felony. (k) In fon 
Caſes He who maliciouſly Attempts to ki 
Another, and in Purſuance of ſuch an AM 
tempt unwillingly kills Himſelf, is a Felo de 
Bur, as in other Felonies, Death muſt enſu 
within a Year and a Day after the Strobe 
[See Of the Coroner, Book 1. ch. 7. Of the Can 
of the Coroner, Book 4. ch, 1. and Of Forfeitm 
Book 4. ch. 5.] 2. Murder Committed upon ( 
Another is when a Man of Sound Mind ani 
Memory, and of the Age of Diſcretion Un? 
lawfully Killeth Any Reaſonable Creature ii 
Being, under the King's Peace, within Am 
County, with Malice forethought,. either EA 
preſs or Implied, ſo as the Party Wounded off 
Hurt Dies of the Wound or Hurt within g 
Year and a Day. (m) The Killing may bye 
By a Weapon, Poyſon, Cruſhing, Bruiſing“ 


* 


* 


0 


Smothering, Suffocating, Strangling, Drown 


ing, Burning, Burying, Famiſhing, Throw 


ing Down, Inciting a Dog, Bear, &c. to Bit 
or Hurt whereby Death enſuerh, and by Lay 


F 
4 


ing a Sick Man in the Cold in the open Ai 


9— * 


gainſt His Will, 


by Reaſon whereof H 
ieth, | 


*h. 


: But | : * 
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mn But To Explain this Definition of the Mur- 
ner of Another. 
itteſſ (n) One under the Age of Diſcretion, or (n) 3 Iaſt. 4, 
lo One Non Compos Mentis cannot be Guilty of — 54. 
bc Murder of Another. But If It appears By F. C. 43, 
Cal, Circumſtances That the Infant did Hide the 11. 
cha pody, &c. It is Felony. [See Of Crimes and 
© OBO /ences, ſupra. ] If one that is Drunk kills a Man, 
At is Murder. | | 
It muſt be a Killing of ſome (o) Reaſonable (o); Inſt. go, 
reature, Man or Woman, Subject or Alien ; 51. 
hether Attainted of Treafon or Felony, Præ- H. P. C. 53. 
runire, & c. or not, Chriſtian or Heathen. 
kilp And the Reaſonable Creature muſt be Born 
alive. [See Book 1. ch. 1. Of Life, and Exod. 
xi. v. 22, 23.] 
nl It muſt be within ſome (p) County. For If (o) 3 Inſt. 48. 
Ole It is Done out of the Realm, It cannot be H. P. C. 54. 
n Determined By the Common Law ; but muſt 
be Heard and Determin'd Before the Lord 
High Conftable, &c. [See Of the Court of 
ani the Conſtable and Marſhal, Of the Admiralty- 
UPS Court, and the Court By Commiſſion according 
. N ard H. 8. Book 4. * 3 . 
lt muſt be with Malice Foret bought. (q f 
EI Malice is a formed Deſign of Doing Miſ- N _— 
das chief to Another; ſo that Hatred and Ma- Kely. 127. 
n iT lice Differ. He that Doth a Cruel and Volun- 
be cary Act, whereby Death Enſueth, Doth it 
5 of Malice Prepens'd and Forethought in the 
v Eſteem of the Law, tho He doth it of a Sud- 
den. Therefore Malice is Expreſſed by the (,) , rag. 31. 
Party or Implied by the Law. 1. (r) Expreſs H. P. C. 47, 
Malice is when the Killing is with Malice 4g. 
22 Prepens'd or Forethought, with a Sedate 
Mind and Formed Deſign To Wound, Poylon, 
Au 7 (n) Malitia Supplet Etatem. 
[3 R 4 or 


= 


— _ — - — — 


Kely 87,116, Aiding or Afliſting, or that were Ready Ti hat 


(os An luſtitute of the, Book Wh. 
or To Do ſome Perſonal Injury to Him thfſ1ap 
is killd, the Malice Continuing until th = Bre 
Mortal Wound or Hurt is Given. This Ma Foſer 
lice may be in the Principal that Doth Mels! 


Act; In the Principal Aiding and Abbetting What 


| 


and in the Acceſſary Before the Fact. When 

| a Perſon in Cold Blood, Maliciouſly, Unlay 

(% H. P. c. fully and Deliberately (s) Bears Another, q 
49, 50. Doth other Corporal Damage in ſuch a Mu 
Kely. 64, 65, ner That He Afcerwards Dieth thereof, H 
427,133,134. is Guilty of Murder By Expreſs Malice, thi 
He did not Deſign to kill Him; But if H 

Beats Him only in ſuch a Manner that It Ap 

pews He only meant to Chaſtiſe Him, It i 
anſlaughter only. If One Executes Hifi 

Revenge upon a Sudden Provocation in ſuc 

a Cruel Manner, with a Dangerous Mean Pw o 

as ſhews a Malicious and Deliberate Intent I ua 

do Miſchief, and Death enſues, It is Expreſſ Hin 

Malice from the Nature of the Fact an x) 

(c) 3 Tnft. 56. Murder. (t) If Two or More come togethef nab 
Crompt 25. to Do an Unlawful Act, as to Beat a Man, I Mu 
Nalr. ch. 145. Commit a Riot, To Rob a Park, ec. And} | at E 


im 
im 


43 
Ch 
Ge 


- n 
1 


p. 347- One of Them Kills a Man, This is Murder i Mu 
2 W *. All of Them of that Party that are Preſeni nd 


Aid and Aſſiſt, tho' but Lookers-on. Other 
wiſe of Them that Come By Chance. I i: 
is certain, That where The Principal Ins \ 
tent was to Commit Another Felony, and i pf ( 
Killing Happens in Purſuance of that Unlaw® 
ful Purpoſe, All are Guilty of Murder; fo 
All will be ſaid to Intend the Murder. And the 
ſuch Perſons are ſaid to be Preſent that are inf the 
the ſame Houſe, tho' in Another Room, of 
in the ſame Park, tho' at Half a Mile Diſtance, 
or Out of View. And ſo It is when 7 
— AMES apf 


— 
c 


HIT, 17. 


—ů— Ha 
1 


% 
5 
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appens, where ſeveral Perſons intend only 
Breach of the Peace, and To Reſiſt All Op- 
MB oſers. (u) If 4 upon a Quarrel with B. (u) H. P. c. 
te ell Him that He will not Strike Him, but 48. 

hat He will Give Him a Pot of Ale to Strike 
im, and thereupon B. Strikes, and A. Kills 
im, He is Guilty of Murder; for This was 
Wnly To Cover His Miſchievous Intention. (w) Kely.ss 
Bw) If upon a Sudden Quarrel One being pro- 56, 61, 65, 
Foked by Bare Words or Geſtures makes a Puſh 130, 131. 
tha t Another with a Sword before the Other's 
H word is Drawn, and thereupon a Fight en- 

ues, and He who made the Aſſault kills the 
ther, He is Guilty of Murder; becauſe He 
TYhew'd at firſt that He intended to kill Him. 
Hut If He had made no Paſs at Him till His 

Sword was Drawn, and till He was upon His 
uard, and then Fights with Him and kills 
Him, He is Guilty of Manſlaughter only. 
Fx) Sometimes The Malice intended to one (x) 3 Inft. 51. 
Wakes the Accidental Death of Another to be 9 Rep 81. 
Murder. As 4. Having Malice to B. ſtrikes H. P. C. 50. 
t Him and miſſeth Him, and kills C. This is 

Murder in A. If one lays Poyſon to kill B. 
nd C. takes it and Dies, This is Murder in him 
hat laid the Poyſon. If one Reſolves to kill 
he next Man He meets, and does kill Him, 

cis Murder, tho' He knew Him not; for It 
Js Malice Againſt All Mankind. In the Caſe 
ef (y) Duelling, It is Agreed, that where Two (v) H.P. C. 
Perſons meet and Fight in Cold Blood upon 47: 48, 49. 
pPrecedent Quarrel, or at ſuch a Day after . 56. 
be Quarrel, in which It may be preſum'd 

he Blood was Cool'd, and One killeth the 


— — 


| 
N 
2 


( *) In criminalibus Sufficit Generalis Malitis Intentionis 
em Fade Paris Grads. Bacon 65. | 
| 2 Other, 
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Ocher, He is Guilty of Murder; tho' He hb) 
often declin'd to meet Him. In like Manner i ab 
A. Challenges B. and B. Refuſes ro meet Hin r! 
but Tells A. That He ſhall go the next Day Off 
ſuch a Town about Buſineſs, and then A. me Foo 
B. on the Road the next Day, and Aſſaults Hin Met 
whereupon They Fight, and B. kills 4. H 
is Guilty of Manſlaughter only. If A. Chad 
lenges B. and B. Refuſes to meet Him, bu 
tells Him that He always wears a Sword, aud 
ſhall be always Ready to Defend Himſelf, au 
then A. meets Him and Attacks Him, and 4. 
kill'd, B. is not Guilty of Murder, nor of Ma Det 
laughter, if the Killing was Neceſſary in Hil 
own Defence. In Duelling, not only Able 
Principal who actually kills the Other, belt 
. alſo the Seconds are Guilty of Murder, we 
ther They Fought or not. And the Second 
of the Perſon kill'd are Equally Guilty, Ye. 
Reaſon of the Encouragement which The 
Gave Their Principals by Joyning with Then 
H. P. C. 51. contr. [See Of Afﬀrays, infra. and ti 
9 Ann. ch. 14. where Any Perſon Aſſaults an 
Challenges Another to Fight for Money wal 
at Play, ec. ]Theſe are Inſtances of ExpreſsMlf 


H. p. c lice, (z) becauſe the Acts are Cruel or Unlaufi If 1 
we | Deliberate and in Purſuance of the Unlauff pf 


Kely. 111, Act and Immediate Hurt of Another, or N 
113,115,116. Neceſſary Conſequence. 2. But There is all 
a Malice Implied by the Law, where It is n 

Expreſs'd in the Nature of the Act. This mai 

be in Three Caſes. In Reſpect of the (a) Mam 

(2) 3 Inſt.51, of Killing; As By Poy ſoning [See 1 E4.6.ch. 11 
52. or when One Killeth Another without an 
9 8 Provocation, or upon a Slight Provocation. N p 
27 Affront by bare Words or Geſtures is ſufficiei e 
provocation. [ See Of Manſlaugbter, po. 
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hab) In Reſpect of the Perſon Killed; as if a Con- (b) 3 Int. 52. 
cr ſtable or Watchman is kill'd doing His Duty, 3 Reb. 2222 
Jin De Any Other that comes in Aid of the King's Kely 66 ps. 0 
'WOffcer, while He is Executing His Office, 115, 116. 
no the Killer knew Them not to be ſuchPerſons H.P. C. 45, 
et It is Murder. Others contend that He ought 46. 
Have Notice from Them that They come 
Fo keep the Peace, Cc. If a Bayliff is Exe- 
Fcuting a Lawful Warrant, and is kill'd, Here 
Malice wil! be Implied, tho the Bayliff Arreſts 
ne on a Sunday [See 29 Car. 2. ch. 7.] or tho? 
Ile ſhews not His Warrant where It may be 
a Demanded, and tho' the Proceſs is Erroneous. 
E ut If the Bayliff do that which is Unwarrant- 
ee Able, (as if He Breaks Open an Houle to Ar- 
Weſt in Civil Caſes, either By Night or Day) 
hel and is Slain, Malice ſhall not be Implied to 
ond Fnake it Murder. So It is where the Bayliff, 
„e. hath no Authority at all. [See Of Bayliffe, 
Phe ok 1. ch. 7.] (c) In Reſpect of the Perſon Kil- (e); Inſt. 52. 
hen Ving, as If One Aſſaults Another to Rob Him, 9 Rep. 65. 
Ind in Reſiſtance kills Him; If a Priſoner By Dalt. ch. 145. 
Pureſs of the Gaoler comes to an Untimely fi 34+: 
End; If One is Executed By Command of a rag 
Mi Judge who Hath no Juriſdiction in the Cauſe ; 
Mf Execution is not By a Lawful Officer; or 
Wt the Sheriff, &c. when He ought to Hang 
he Party Attainted, does Burn or Behead 
lim; or if an Officer Authorized to Whip, 
c. does it with ſuch Rigour that by Means 
Fhereof the Offender Dieth, &c. In All Theſe 
an Caſes The Law doth Imply Malice. [See the 
12 {fatute of Srabbing, 1 Fac. 1. ch. 8. poſt. In 
Manſlaughter. | 
Leh, It is ſaid in the Definition of Mur- 
ien der, That the Killing muſt be within a (d) Year (d) 3 Inft.53. 
„and a Day after the Stroke, Wound, &c. For If 5 Rep. 1- 
WW. One H. . G 


One that is Wounded, Poyſon'd, Cc. dis 
after That Time, The Law Preſumes H: 


Died a Natural Death. The whole Day, oa 
which the Hurt was Done, ſhall be Reckond 
the Firſt. (e) It is no Excuſe If the Pam 
Dies thro' His own Negligence or Diſordechſ 
Living, for the Wounds were the Princip 


Cauſe of the Death which enſued. 


By the 3 H. 7. ch. 7. When one is ſlain in the Dy. 
Time, and the Murderer Eſcapes untaken, The Town 


ſhip, that ſuffers it, ſhall be amerced. And the Com. 


ner ſhall Enquire thereof upon the View of the Deu 


Body. 


The Town ſhall be Amerced, If a Mn ? 
kills Another in His own (f) Defence and 


Eſcapes. 


(g) If a Murder is Committed in the Day. 
Time (not in the Night) in a Town not In 
and the Murderer Eſcapes, Thi 
Townſhip ſhall be Amerced. But If It is In 
cloſed, whether the Murder is Committed by 
Night or Day, The Townſhip ſhall be A. 
merced. For the Gates ought to be ſhut fron} 
Snn-ſet till Sun-rifing. [See the 13 Ed. 1. ch., 


cloſed, 


And Of Hue and Cry under Robbery, poſt. ] 


[See the 21 Fac. 1. ch. 27. An Act To pre 
vent the Murdering of Baſtard Children; 
and p. 112. ante. And Note, That when the 
Birth of the Child is Concealed, It ſhall be 
taken to be Born alive; and If It be Dead, I 
ſhall be ſuppoſed; upon Account of the Con-: 
cealment, That the Mother Murdered it, un 


leſs She proves that It was Still-born.] 


The Intent of the Mother to Conceal the 
Child makes it to be Thought Murder, the 


in Truth the Child was Born Dead. 


- K-42 
y (0) J 
* 


An Inftitute of the Bool. 


h. 


Rs, i Lays of England. 6127 


die Of Manſlaughter. 

He (0 13 is the Killing of Another (h) 1 Inſt. 
„a ichout Malice in a Preſent Heat on a Sad. 287. b. 
da, .9uarrel, upon a Fuſt Provocation, or in 3 Inſt. 55. 
BSc Commiſſion of a Voluntary and Unlawful 

de WE & without Any Deliberate Intention of 
cialBBoing Miſchief. There is no Difference be- 


ixt Murder and Manſlaughter, but That 


Murder is upon Malice Forethought, Expreſs 
Ir Implied, and Manſlaughter upon a Sudden 
Dccation, or without an Ill Intent. There- 
Pre In Manſlaughter there can be no Acceſ- 
Fries Before the r W 
It muſt be upon a (i) Sudden Quarrel, where ;. 
he Party Guilty did not Appear to be Ma- 1 ; 
Mer of His Temper, by talking calmly upon 1 Lev. 180. 
ne Quarrel, or afterwards upon other Diſ- 


ay. Fourſe, whereby the Heat of the Blood might 

lu ze preſum'd to be Cool'd. Therefore where 

Thi wo meet together, and ſtriving for the Wall 

Ia Pne kills the Other, This is Manſlaughter, | 
) And ſo it is If They Had upon a Sudden cu); tft 57 
A Pccaſion gone into the Field and fought, and 5 . 
on he One had kill'd the Other. For All is one H. P. C. 56, 

5 ontinued Act of Paſſion upon the firſt Sud- 57- 


en Occaſion If Two fall out on a Sudden Pale ch. 146. 
End Fight, and one Breaks His Sword, and af 349 
$cranger ſtanding by Lends Him Another, and 
e kills there with, Manſlaughter in Both. 

Or It muſt be upon a Juſt Provocation. But 
Frhen It appears that One Hath kill'd Another, 
It ſhall be intended at firſt that He did it (1) nn 

Naliciouſly, unleſs He can prove that He did 7 ft 
It upon a Juſt Provocation. (m) No Breach 
pf a Man's Word, or Treſpaſs either on Lands 
or Goods, no Affront by Words or Geſtures 
will Excuſe the Killing of Another, _ = 
3 Uilt 


(m) Kely. 130, 
131,132,134, 


9 
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Guilt of Murder, or be thought a Juſt Pro. | 
(a) Kely. 35, Yocation. (n) But if upon ill Words (as Gi. (r) 
60. ving the Lie, calling Another Son of a Whore, berat 
Cc.) Both the Parties uddenly Fight, auen. 
One kills the Other, This is but Manſlaughter 
For It is a Combat betwixt Two upon a Sud. the 
den Heat. Juſt Provocations may be in the 
(o) Kely.135. following Manner. (0) *s if One upon An. nſue: 
gry Words ſhall Aſſault Another, either By 
pulling Him By the Noſe, or Filliping uponHy 

Forehead, &c. and He that is ſo AiſfaulteM 
ſhall Draw His Sword, and immediately kill nd ( 
the Other, This is only Manſlaughter. Fin 
the Peace was broke by the Perſon Kill d, andere 
an Indignity was offered to the Slayer, fo tha 
He might Reaſonably Apprehend that There 
(p) Plowd. might be ſome further Deſign upon Him. (pf 
101. If a Man's Friend is Aſſaulted by Another, ot the 
2 Rep. 37- engaged in a Quarrel that comes to Blows ſi Jay 
- =; og and One in the Vindication of His Friend ſhall 
137. on a ſuddentake up a miſchievous Inſtrumen, Jer 
and kill the Enemy of His Friend, That ben 
but Manſlaughter. So It is If a Man fees! 
Another injurioufly Reſtrain'd of His Liberty et“ 


Any of Thoſe that ſo Injuriouſly Reſtrained 
Him, That is Manſlaughter. LQ. If the Party 
injured ſubmitted, and there was no .Aﬀray | 
(a) 1 Ventr. Again, when a Man is taken in (q) Adultery 


8 


158. with Another's Wife, and the Husband pre- le 
Raym. 212, ſently kills the Adulterer, This is a Juſt Pro- 5 
12 vocation, and makes it Manſlaughter. Fot | 
. 137. Here was the Higheſt Invaſion of Property. . 
[Sec Levit. xx. v. 10. ] ger 


4 \ 
a 

* 
A 
N 


[ (r) The 
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The Unlawful Act muſt be without De- 
— and without Intention of Doing aH þ of 56 
Perſonal Hurt, to make it Manſlaughter. For 57. x 
W che Unlawful Act is Deliberate, and Tends Kely. r12, 
' the Perſonal Hurt of Any Immediately, or 13, 175. 
y way of Neceſſary Conſequence, and Death 


ei 
Wnſues, It is Murder as before Obſerved. (s) 
rr | — Any Unlawful Act without an III In- (s) H. P. C. 


} Ent, is Manſlaughter, with an IIl Intent, # 


Hi 1 
lurder. (t) As when Two Play at Foils, 

Y | nd One kills the Other, It is Manſlaughter — * 

For nly. For tho the Act was Unlawful, yet? 

and N ere was no Deliberate Intention of Do- 

tha g a Perſonal Hurt. If Two Maſters of 

ers Defence, without the King's Command, 


lay at Hand-Sword, Cc. and One Hurts the 
ther ſo that He Dies within a Year and a 


4. Pay, It is only Manſlaughter. It is not Fe- 
tall Pay, If It is by the King's Command. (Qu.) (u)] Inft.;s. 


For that in Friendly Manner They Play by 160. 
Wonſent and for Sport to Try their Manhood, Hob. 134. 
dez Ir That They may be able to do the King a 2 n 
rey Wervice in that Kind, as Occaſion ſhall be of- 3*** 

00 : zred. So if Death Happens by Playing at 

il; oot-ball, By Wreſtling and ſuch like Sports, 

ed hich are attended with no Apparent Danger 

* f Life, and are uſed only for Sport or Exer- 

y | Wiſe. (w) If One Killeth Another by Throw- (w) z laſt. g. 
11 Stone over a Wall in a Place where H. P. C. 44, 
e. len often Reſort, or By Throwing a Stone 45. 
0. FF antonly at Another in Play, and By doing 

or Much Idle Action as cannot but Endanger the 

J. Podily Hurt of ſome one or other, It is Mur- 
Per, If done with an Evil Intention to Hurt; 
Wt without ſuch Intention, It is Manſlaughter, 
e The 


4 
te 
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The Intention of Evil, tho' not againf | 
Particular Perſon, makes Malice Impliq 
(x) Certainly If a Man knoweth that Peopy 
are paſling By in the Streets (as in Lindy; 
(x) 3 Inſt.57. where there is a Continual Concourſe 9 
H P. C. 44+. People paſſing up and down) and Throw 
Kely, 49. 41- Rubbiſh, a piece of Timber or Great Stony 
from a Houſe, and Killeth Another, It is Mut. 
der, tho' He calls out to the People To Stani 
aſide, becauſe in Common Preſumption Hi 
Intention was to do Miſchief, when He cah 
a Thing down amongſt a Multitude d 
People. Otherwiſe If He had call'd out in: 
Country Town, where there is no ſuch Fre. 
quency of Paſſengers. (y) If One By Shoot. 
ing at Wild Fowl, Hare, Cc. kills a Man By 
(y) 3 Inft. 56. Accident, If He is not Qualified to keep 1 
Gun, It is Manſlaughter, But If He wx 
Qualified to keep a Gun, and the Act wa. St 
Lawful, It is Chancemedley only. But, tho 
Qualified, If He Shoots at a Cock or Hen, 
or any Tame Fowl of Another Man's, and 
He kills a Stander-by, It is Murder, for the 
Act is Unlawful. (z) So If one, meaning to 
Steal a Deer in the Park of Another, ac- 
(z) 3 Inſt. 56. cidentally Killeth a Boy that is Hid in a Buſh, 
contr. This is Murder. But Quære, becauſe the 
H. P. C. 31. Unlawful Act doth not Tend immediately i 
Kely ' 117- or By Neceſſary Conſequence to the Hurt 
of Another. 
But there is a Manſlaughter, which i; 
Puniſhable as Murder. For, 


By the 1 Fas. 1. ch. 8. When one Thruſts or Stabs 
Another, not having Then a Weapon Drawn, or Then 
Striking firſt, ſo that He dies thereof within Six Months 


after; 


KID i. 1. Lans of England. 


| 619 
a : It were not of Malice or For 
iat; Il 12 95 the Benefit of His S. = 
This Act ſhall not Extend to Charge any with Thruft- 
gor Stabbing, when it is done only Se Defendends, By 
sfortune or in keeping Peace, or in Chaſtiſing a 
bild, or Servant, with no Intent or Purpoſe to com- 
h it Manſlaughter. 
- Obſerve upon this Statute, That where a 
5+, cron who kills Another, was at Any Time 
tick by the other in the Quarrel, or where 
ü Had a Weapon drawn at Any Time in the 
1 uarrel, before the Thruſt, or Stab or Mor- 
© die Wound was Given, The Slayer is our of 
be e Statute, tho* He gave the firſt Blow, For 
"hc Words That Hath not THEN firft ftricken, 
* r That Hath not THEN any Weapon Drawn, 
. an be conſtrued to be the Stroke given by (a) 3-Lev: 
"I he Party Slain, at Any Time of the Quarrel, 25, 266. 


nd not to any Stroke juſt before the Thruſt 


* br Stab; and ſo Den ſhall be Conſtrued to a 
% ee Drawn at any Time during the 
in Quarrel. 


{tually gave the Stroke or that Stabb'd the 
other; and not to Thole that were Aiding 
and Abetting in the Fact. For They ſhall be 


he Caſe is out of the Statute. 

(c) A Killing with a Hammer, &c. cannot 
come under the Words Thruſt or Stab. (d) But 
If the Party Slain had Diſcharged a Piſtol, or 
threw a Pot, Bottle, &c. at the Party that 
dtabb' d, It is within the Equity of the Words, 
Having Then a Weapon Drawn. For Penal Sta- 


- 1 ſhall be Conſtrued favourably for the Sub- 
„ ect. 
Vol. II. 81 (e) He 


Allowed Clergy. So that If It cannot be 
de proved by whom the Stroke was Given, 


The Statute Extends to Him only that (b) (b) H. p. c. 


58. 


(e) 1 Jones 
432. 

(d) 3 Lev. 
266. 


r . 4- 2 


$8, 266. Statute muſt be ſpecially Indicted purſuant 
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(e) H. P. C. (e) He that is Ouſted of Clergy by res 


it and yet the Jury may find Manſlaug 1 
Generally. For the Statute makes no N. 
Offence, but only takes away the Benefit 
the Clergy which was allow'd at Comm 
(f) Kely. 55. Law. (f) For the Starute is but a Declarg 
of the Common Law, and made to prey, 
the Compaſſion of Juries, who oftentin 
were Apt to believe That to be a Provocay 
to Extenuate a Murder, which in Law y 
not. 5 
Thus of Murder and Manſlaughter, whi 
are Voluntary Homicides. 

Involuntary Homicide is either By Cha 
(s) 3 Inſt.54; Medley, or thro* Neceſſity. (g) But Theſe y 
56, %. not properly Felonies, becauſe not Accomy 

2 Inſt. 149. nied with a Felonious Intent. 
499 Inſt. 3. (bh). Chancemedley ( Chance-Meſle) is wha 
HPC ;1. A, Man is doing a Lawful Act without Inte 
Dalt. ch 148. Of Hurt to Another, and the Death of fon 
p. 351, 352. Perſon doth By Chance Enſue. Manſlaugh 
Is call d Chancemedley ; but then It ſignifi 


the Killing of a Man upon a Sudden Brawlt 
Contention by Chance. For Meſle, Medkt 

Melle is Brawling. But Chancemedley in Con 

mon Speech is where Death Happens, whe 

one is Doing a Lawful Act, and without a 

III Intent. So then while one is uſing a Lai 

ful Diverſion, as By Shooting at Rovers or: 

OS .Wild-Fowl, &c. or when one is Hewing 
Tree, c. and the Head of the Hatchet ff 
off, and a Stander By is accidentally Kille 

This is Chancemedley. Alſo if one is doin 

a Lawful Thing that may Breed Danger, at 

Gives Warning (as where a Workman fling 

Down Timber or Rubbiſh from a W 
wb Sin 


2 
1 


the Law Takes Notice of it, and makes d all, 
Thing that Occaſion'd the Death to be f 
feired to the King as a Deodand. [ See Of p 
| \dands Under the Title Of Franchiſes and Li 
(o) Dult. ch. ties, Book 2. ch. 2. Ante.) (o) But If a My 
149. P. 353. flain in ſuch Manner By the wilful Default 

FAS Another, It is Felony. 
4+ The Life of a Man may be Taken ay 

upon a Neceſſity. 

This Neceſſity makes it Excuſable or Fuji 
able Homicide. 
1. Excuſable Homicide is Se Defendends, 
where One has no other Poſſible means of 2 
ſervingHisOwn Life thanByKilling the Perl 
who Reduc'd Him to ſuch a Neceſſity : It is 
That It muſt be a Killing upon an Tnevii 
Neceſſity; but Neceſſity always implies t 
the Act to be inevitable, or that It could u 
cp); Iaſt. 55, be otherwife. (p) The Party Aſſaulted ist 
56. to be Excuſed, unleſs He gives back to 
H. F. C.4r, Wall, Hedge, River, &c. beyond which 
Bile. ch.r50, Cannot go before He kills the other. But 
p. 357, 358. the Afſlault is fo Fierce and in ſuch a Plad 
Kely. 128. that Giving back would Endanger His Lil 
He need not Go back. Certainly This mult! 
a Killing Se Defendendo or in His own Defe 
And tho one Retreats from an Aſſault tot 
Wall, ec. and gives the other Divers Woun 
in His Retreat, yet if He gives Him no Mon 
Wound till He Gets thither, He is Guilty of 
cuſable Homicide and Se Defendendo only. But 
che Mortal Wound was firſt given, then Ma 
laughter. It One Aſſaults Another to | 
Him uponMalice prepenſed, and then flies toi 


D 


Sued Nut ob Tutelam Corporis ſui fecerit, Jure ii ſu 
videtur. 2 Laſt. 384, 590. 3 Inſt, 56, W 


Nrn. 


all, Cc. and there In His own Defence 


+7 os Him, I is Murder, For He was the Ori- 
0 oel Cauſe of the Killing. But If there be 


alice betwixt A. and B. and 4. ſtrikes firſt, 
4 B. Retreats to the Wall, and there in His 
wn Defence kills A. This is Se Defendendo 
otwithſtanding there was Malice Between 


\ſſaults an Officer of Juſtice that Hath a Law- 5 Rep. 91. 

ul Warrant, They are not Bound to Giye — "OM 
ack before They kill in Their own Defence. Ii. F. C. ar. 
do it is where a Thief offers to Rob or Murder 
other either Abroad or in His Houſe. And 

o It is Declared by the 24 H. 8. [See infre.] 5 

(r) A Man in Fight falleth to the Ground, (503 Inſt. 140. 
here His Flying to the Wall, &c. is not ae 55 
Neceſſary. banda” 47 


* I Man cannot draw a Weapon in His own 
" SWDefence in a Church or Churchyard. [See the 
6 Ed. s, ch. 4.] or in view of the King's 


ourts of Juſtice, or in Any of che King's Pa- 
aces. 

(s) Upon an Indi&ment for Murder One ()) .1,q.316. 
cannot ſet forth His Caſe in a Special Plea ; H. P. C. 38, 
but muſt Plead Not Guilty, and Give the 7 
cial Matter in Evidence. And tho? the Ver- 
dict is Chancemedley or Se Defendendo, He 
ſhall Forfeir All His Goods and Chatrels. But 
He ſhall Have a Writ of Reſtitution, and a 
Pardon of Courſe. This Forfeiture is made, 

That Men may be vary and Careful How 
They Take Away the Life of Any Man. The 
Pardon was Obtained formerly by Certiorari 
out of Chancery to Remove the Record, which 
being certified, The Lord Chancellor iſſued 
forth a Pardon: But now It is Done By Cer- 
tificate of the Judge or Juſtices, &c. 

S 3 There 


hem. et oh 
(q) If a Priſoner Aſſaults a Gaoler, or One (q) 3 Inſt. 56. 


) 3 Inſt. 56; 


25 SGee che 6 Fg, 1. ch. 9, 


211,212,217, pon a Neceſſity. This is either of a Public 


7 Rep. 14: 
10 Rep. 7 
H. P. C. 35, 
36, 37, 272. 
Dalt. ch. 150. 


p. 354, 355+ 


6. Advancement of it. By the Due Execution 


In Tiffitute of the Book} 


There can be no (t) Acceſſaries Before, 
After the Fact in Excuſable Homicide. 
By the 24 H. 8. eb. 5. If One is Indifted or Ap 
for the Desth of Another Attempting to Murder H. 
or Rob Him on the Highway, or in His Houſe, lu 
ſo Found By Verdict) He ſhall. Forfeit no Land; 
Goods for the ſame ; but ſhall be Acquitted and hy 


Charged thereof. | See of -Forfeiture, Book 4. cl. y 


ag then Se Defendendo is an E xcuſable Homicid 
And Thus It may be ſaid of Chancemedley. E 
Of Bail, Book 4. ch. 5. ] 


- 4 \ 
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2. (u) Fuſtifiable Homicide muſt be alſo y 


Private, Nature. 1. Publick, occaſion'd eiths 
By the Due Execution of Publick Juſtice or d 


Tuſtice, when Judgment of Death is Given} 
One that Hath Juriſdiction in the Cauſe, a 
when Judgment is Executed By a Lawful ( 
ficer, and the Execution is Purſuant to th 
Judgment. But if the Judgment is only Em 
neous (as Death in Treſpaſs By Juſtices of ti 
Peace, c.) The Officer is not Guilty of k 
lony, tho the Judge is Guilty. In Adv 
ment of Juſtice, either in Relation to Crimin 
or Civil Cauſes. Criminal, as when a Sheri 
or Bailiff, Having a Lawful Warrant, Arreh 
a Perſon that Hath Actually Committed a fe 
1ony, or that is Indicted of Felony, tho nw 
Felony Done, or the Party is Innocent, an 
He will not Obey ; or when He will not Su 
fer Himſelf to be Arreſted, but Defends Him 
ſelf; or when One Either with or withou 
Warrant, Purſues a Felon upon Hue and Cr 
that flies for it, or One that is Indicted pf Fe. 
a 88 5 Wil de: 


h. 1. Laws of England. 

ny; See of a Warrant in Law, Cc. Book: 4+, 
9.705 if a Priſoner Aſſaults Thoſe that 
onduct Him to. Gaol, or His Gaoler while; 
e is Endeavouring to Eſcape ; wh Thoſe who 
e Engaged in a Ri t, or Forcible Entry. or 
etainer, ſtand in Oppoſition to a Juſtice's 
ommand or Lawful Warrant; If Any are 
ding Treſpaſs in a Foreſt, Chace, Park, or 
Any Encloſed Graund where Deer are 
pt, and will ag Prenger Themſelves to the 
eepers, but Fly or Defend Themſelves; [See 
e 3 & 4H. & M. cb. 10.] In A Theſe 


Baſes A Killing may be Juſtified. [See Of 


urder, Ante. ] Civil, (w) As a Sheriff, Oc. (w) 3 Inſt. 

day kill a Man that Reſiſts an Arreſt. (Qu.) 5% 221. 

ut He cannot kill One that flies from the _ C. 37. 
r 1 nie - | ch 150. 

xecution of a Civil Proceſs. So. It is, If. p. 355. 

e Sheriff, &c. Endeavours to Retake One 5 

at Hath been Arreſted, and Hatch made. 

lis Eſcape, and doch Reſiſt Him. But no 

ivate Perſon hath this Authority upon an | 

Arreſt in a Civil Matter, as He Hath upon 

n Arreſt for Felony. Neither Hath the She. 

ff, Cc. this Authority either in Criminal or 

vil Cafes but upon à (x) Neceſſity as aſore- H c.;8. 

aid; as when an Offender cannot be Taken Dal. ch. 180. 

vithout Killing Him, Cc. If He might be p 255- 

aken without Killing Him, It will be eſteem'd KI. 28. 
urder. 2. Private, occaſion d in Defence 3 

df One's Perſon, Houſe or Goode. (y) As when (y) H. P. C. 

Woman kills One that Attempts to Ra- 39. 

iſh Her, or when One kills Another that Pei ch. 159. 

Attempts to Murder Him, Rob Him, Abroad, P. 350) a, 

or in His Houſe, [See 24 H. 8. ch. 5 Ante. 

yhen One in Danger of Drowning, Thruſts 

Another from a Plank, Cc. whereby He is 

Drowned; When the Owner of a Houfe, His 

Servants or Lodgers, ill One that Endeavours 

4 | to 


2 er Burn an ou — 7 Fee: 
c. other Felony. (2) But If che Aſſault in th 
__ Houſe were in the Day-Time, not to RG 
PD.. ch. 150. me, but to Beat me, &. It would be a M 
p. 357, 358. ling Se Defendendo If One comes into ny 
j Houſe claiming a Title, or Breaks open 
| Windows to Arreſt me, or Doth Any Privat 
| Treſpaſs to my Goods, and J kill Him, [tj 
l Manſlaughter at leaſt. In Defence of th; 
\# Poſſeſſion of my Goods, I may Juſtify to Ben 
"| Him that will wrongfully take Them fron 
me; but I cannot Juſtify the Killing of Hin 
except He be a Thief. If One Enters Wrong. 
fully and Forcibly into the Houſe of Another 
and the Owner Endeavours to Fire the Hou hall 
and the Wrong-doer kills Him, it is a van 
Manſlaughter. [See 1 Fac. 1. cb. 8.) 2- 
(s) 1 Inſt. (a) Upon the Special Matter Found, ThBMedg: 
283. a- Party is to be Diſmiſs'd without Any Forks, f 
2 = 315. ture or Pardon Purchaſed. 
P.C.38 , Theſe are the Felonies (at leaſt Suppoſed Fe 
* _* lonies at ficſt) committed Againſt the Life d 

the Subject. 


2. Private Felonies may be Againſt th: 

Body of the Subject without Taking away Hi 

Life; and may be Committed By 1. Buggen 

2. Rape, 3. Forcible Marriage or Defilement « 

Women, 4. Polygamy, 5. Mayhem. a 
(b)3Inft.58, 1. (b) Buggery or Sodomy is the Carnal Know- 
— Rep. 36, ledge of the Body of Man or Woman or d 
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37. Beaſts Againſt the Order of Nature. It may be 19 
Hp C. 277. committed By Man with Man or Woman, or By 4 
_— p. Man or Woman with a Beaſt. some kind of Pen Pi 
I 7 ; — Wn 

(b) A & Conſentientes Pari Pens PleBentwr Cid 


tration 


1 1: Ls of England. 
ation, and alſo of Emiſſion, muſt be proved. 
dee Exod. Xxii. v. 19. Levit. xviii v. 22, 23. ] 
a Boy or Girl thus Abuſed are within the 
Nge of Diſcretion, It is no Felony in Them, 
ut in the Agent only. Otherwiſe It is Felo- 
y in Both Agent and Patient. Not only He 
at doth the Act is a Principal, but They 
hat are Preſent, Aiding and Abbetting the 
iſdoer, are alſo Principals. This is Felony 


y the Ancient Common Law. 
fron | : : 
the 25 H. 8 ch. 6. Buggery is made Felony withe 
5 ar Clergy: [ See 5 Eliz, >, 17.1 wo 
nr The Words of the Statute are, If Any Perſon 
uk 211 Commit, c. which Extends to a Wo- 


an as well as a Man. 
2. (e) Rape (Raptus) is the Carnal Know- (c) i Inſt. 723. 


The edge of the Body of a Woman by Force and 1 0 
i WA gainft Her Will. There muſt be Penetra- 3 Inſt. 59,60. 


ion and Emiſſion, otherwiſe an Aſſault only. 12 Rep. 37. 
Emiſſion may be Evidence of Penetration, tho? H. P. C. 117, 
not full Evidence. This is alſo Felony By 148, 186. 


the Common Law. [ See Deut. xxii. v. 25.] Tt o_ _—_— 


he Wis no Excuſe that The Woman Conlented af- 
ter the Fact, or before the Fact, if It was for 
Fear of Death or Impriſonment; or that She 
vas a Common Strumpet; or that She Con- 


ceived. [ Qu. and See S. P. C. 24. Finch 204.] 
But it is a ſtrong Preſumption Againſt the 
Woman That She made no Complaint in a 
Reaſonable Time after the Injury. 

Aiders and Abetters may be Indicted as 
Principal Felons, whether Men or Women. 
The Word Rapuit ſignifieth as much as Car- 
naliter Cognovit, and is Neceſſary in the In- 
_ 


An Inflitute of the Book Il 


By the 18 Elis. ch. 7. It is Felony without Clergyy 
Commit a Rape. And whoſoever ſhall Carnally Kaser, 
and Abuſe Any Woman-Child under the Age y 
Ten Years ſhall Suffer as a Felon without Clergy 


[ See Weſt. 1. or the 3 Ed. 1. ch. 13. Vel. 

Or 5e 13 Ed. 1. Chap. 34. and 2 . Inſt, 180 

1 2 N. 

It is not material Whether ſuch Child Cop 
ſented or was Forced. Yet It muſt be Proel 

(d) 3 Cro, That the Offender (d) Enter'd Her Body. 


332. 
Dalt. ch. 160. 3. Forcible Marriage or Defilement of a Woma R 
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h. 


* 


p. 393. of Eſtate is Felony. For; 


By the 3 H. 2. ch. 2. If Any Perſons ſhall Take any 
Any Woman Having Lands or Goods, or That i 
Heir Apparent to Her Anceſtor, Againſt Her Wil; 
and Marry or Defile Her, The Takers, Procurer, Wor. ) 
Abetters and Receivers of the ſeme Woman fo Taka 
Againſt Her Will, and Knowing the ſame, hall be 
Deem'd Principal Felons. Provided That This A 
Extend not to Any Perſon Taking Any Woman, Her 
Claiming Her only as His Ward or Bond-Woman, [Ses 
the 39 Elix. ch. 9. infra. ] | | 


(e) 3 Iaſt 61 (e) The Woman muſt Have Lands or Good 
H. P. C. 118, or be Heir Apparent... She muſt be taken away 


119. againſt Her Will, and She muſt be Marriet g. - 
12 Rep. 29, to the Miſdoer or to ſome Other By His Con- Thi 


Hob. 182. ſent, or Defiled, as appears by the Preamble MW who 
3 Cro. 482, of the Statute, to which the Enacting Clauſe ¶ Sea 
484,488,492. does Refer by the Words, So Againſt Her Will be! 
f Theſe do not Concur It is no Felony with: 
in this Statute ; but the Miſdoer muſt be other: WM not 
wiſe Puniſhed. | cleſi 
If the Taking is Unlawful and Againſt the cler 
Will of the Woman, altho' the Marriage was Vie 

with Her Will, It is Felony within the Sta- 
tute, 92 | 


Thoſe 


h. 1. Laws of England. 


Thoſe that After the Fact receive the Offen- 
ger, and not the Woman, are not Principals 
ithin this Statute; but Acceſſaries according 
To the Rules of Law. 

Privies to the Marriage, and not Parties 
o the Force, are not within the Statute. | 
The Indictment ought to Alledge that the ji 
aking was for Lucre. 
See the 43 Eliz. ch. 13. il 


By the 39 Eliz. ch. 9. All Perſons, who ſhall be Prin- 
pals, Procurers or Acceſſaries before the Offence Com- 
Wnitted in the Taking away of Women Againſt Their A 
Win, contrary to the 3 H. 7. ch. 2. ſhall he Excluded | [ 
the Benefit of the Clergy. WT q 


4. (f) Polygamy is where a Man marries Two (f); Inſt. 88, | 
re, or More Wives together, or where a Woman | 1 
marries Two or More Husbands together. "| 
Lee Of Husband and Wife, Book 1. ch. 6. p 97.] | 1 
Here The Body of the Husband and Wife may vj 
be ſaid to be injur'd by a Second Marriage 
while Either are Living. Therelore, 


— — 
— 
A LALAD 


ods By the 1 Fac. 1. ch. 11. If Any Perſon within Eng- 
121 land and Wales, being Married, do Marry Any Perſon 
jeder Perſons, the former Husband or Wife being alive, 11 
Every ſuch Offence ſhall be Felony. Provided That 1 
0N- BE This Act ſhall not Extend to Any Perſon or Perſons k 
ble Wi whoſe Husband or Wife ſhall be continually beyond 1 
uſe I Sea for Seven Years; or whoſe Husband or Wife ſhall 1 
ill. be Abſent for Seven Years in Any of the King's Domi- ii 
th. ions, the One not knowing the Other to be Living A! 
WH within that Time. Provided alſo That This Act ſhall | 
er. not Extend to Perſons Divorced by Sentence in the Ec- 
clefiaſtical Court, or where a former Marriage is De- 
he i clared Void by Sentence there, nor to a Marriage made 
12; Vithin Age of Conſent. 


8 N 
' PI 
| 


1 
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(g) 9 Rep 72. (g) So that If Either is Abſent Seven Ye,M 
3 Inſt. 88. beyond Sea, Notice of being Alive is not My 
H. F. C. 121, terial but If Abſent Seven Years in the King 
om” Dominions, They can marry only where then 
2 been no Notice at all that Either Party WF. 
iving. 

(b)3 * 89. (h) Not only a Divorce a Vinculo Matrimm 
12 but a Divorce 4 Menſd & Thoro is Within th 
3 Cro. 461, Proviſo of this Statute; becauſe a Penal Stam 
462. muſt be Conſtrued Favourably. (Qu.) ; 
Kely.27. Where Either of the Parties are within th 
Age of Conſent at the Time of the firſt Mu hat 
Triage, and Doth 9 * to the Firſt MA 


By t 
ongu 
ubje 


riage at the Age of Conſent, The Husa 

or Wife may marry a Second Time. [See 4-4 

Husband and Wife, Book 1. ch. 6.] E Strik 
08 eNt1 7 Jof H 
(3) Terms of J. (i) Maybem(Mehaigne, Maybemium) is a Huf Cler 


the Law. v. Of Any Part of Man's Body, whereby Hei 


Mayhem Render'd leſs Able in Fighting either to b T 

3 Inſt. 126. b. fend Himſelf or Annoy His Enemy. As if My Sub 
- T, by — Bone, Joynt, or Finger is broken, or Diſabledh 
3 Inſt. 63. W | 

118 Shrinking up, or an Eye put out, or the For: 3 

H. P. C. 133, teeth broken, or the Skull broke, or when Sub 

180. one is Caſtrated, &. Bur it is not May hen are 

to cut off an Ear or Noſe, becauſe This is 2. 

Weak'ning, but Disfiguring a Man. [See 3. 

23 Car. 2. ch. 1. infra.] | ( 

All Mayhem is Felony ; but no Mayhem '- ( 

Common Law is puniſhed with Death, « 

otherwiſe than By Fine and Impriſonmen du 

But when a Fine is ſet for this Offence, I Or 

Court of R. B. may encreaſe it upon view i ot! 

the Party Maimed. The Words Felonice i no 

hemavit are Neceſſary in the Indictment. A of 

lavit or Obtruncavit, &c. is not Sufficient. 1 

a 


The Judgment in an Action of Treſpaß i 
Damages. 


bj 


1 1. Laws of England. 


By the 5 H. 4. ch. 5. If Any Man do Cut out the 
ongue, or put out the Eyes, of Any of the King's 
abjects, of Malice Prepenſed, It is Felony. 
By che 1 Je. 1. ch. 12. It is Felony without Clergy 
ro Conſume or Lame Any Perſon in His Body By 
itchcrafr. [See poftea, Concerning Witchcraff. | 
By the 23 Cav. 2. ch. 1. If Any on Purpoſe, or Malice 
Worcthought, and By lying in Wait, ſhall Cut or Dif. 
ble the Tongue, put out the Eye, Slit the Noſe, Cut 
r the Noſe or Lip, or Cut off or Diſable Any Limb 
Wor Member of Any Subje&, with Intention to Maim or 
WDisfigure Him, Such Perſons, Their Counſellors, Aiders 
Wand Abetters are Felons without Clergy. Provided 
chat there ſhall be no Corruption of Blood, Loſs of 
W Dower, or of Lands, Goods and Chattels of the Offen 


der. 

By the 9 4m. ch. 16. If Any Perſon ſhall unlawfully 
Attempt to Kill, or ſhall Unlawfully Aſſault, and 
Strike, or Wound a Privy Counſellor in the Execution 
Jof His Office, He ſhall ſuffer as an Offender without 
| Clergy. 


Theſe are Felonies Againſt the Body of the 
Subject without Taking Away His Life. 


3. Private Felonies Againſt the Goods of the 
SubjeR are Larcenies, from Latrocinium. Theſe 
are of Two Sorts 1. Simple Larceny or, 

2, Mixt Larceny, To which may be added, 
3. Piracy. | | 

(k) Simple Larceny alſo is of Two Sorcs. (xc) 3 Inſt. 
1. Grand Larceny, and 2. Petit Larceny. 107. 

1. Grand Larceny is a Felonious and Frau- H P. C. 60. 
dulenc Taking and Carrying away, By Man Do. * 
or Woman, the meer Perſonal Goods of An- Kely. 68. ; 
other, above the Value of Twelve Pence ; 
not from the Perſon, or By Night in the Houſe 
of the Owner. 

To Explain the Definition of Simple Grand 
8 Larceny, 


* r 
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(1) 3 Iaſt. 107 It muſt be a (I) Felonious and Fraudulent J. 


108. 
Pult. 126. 


Dalt. ch. 155, 


p. 367. 


H. P. C. 61, 


62. 
Kely. 81, 82, 
83, 84, 85. 


the Pack, Cc. and takes away Part of tie 


termined, that is, If By Agreement the Good 


An Inflitute of the Book Ih. 1 


king, or with an Intention to Steal when | 
firſt cometh to His Hands and Poſſeſſion. Th, 
Intent of Stealing muſt be at the Time of tylif 
Receiving. For If One Hath the Poffeſſion y 

Goods once Lawfully, tho' He carrieth Then 
Away with an Ill Intention afterwards, | 
is no Larceny, It muſt not be By Bailmy 
or Delivery; for that is a Receipt, and not: 
Taking. Thus, If a Carrier Receives Gook 
to carry Them to a certain Place, or a Tayly 
receives Cloth Delivered to Him to make eva 
Suit of Cloaths, &c. Theſe cannot comm 
Felony by Imbezilling Them. The Remeg 
muſt be By Action. But if the Privity is Ds 


were to be carried to a certain Place, which 
the Carrier doth not, or if They are brought 
to the Place, and afterwards the Carrier takes MW 
them with an Intention of Stealing Them WF”: 
Then It is Larceny. If the Carrier Opens 


Goods Delivered to Him, with an Intent ti 
Steal them, It is alſo Felony. So If a Miller, 
who Receives Corn to Grind, takes away 
Part of it with an Intention to Steal it, &. 
For ſuch Poſſeſſion of a Part Diſtinct from the 
Whole was not. Delivered by the Owner. 
[See the 7 Fac. 1. ch. 7. For Puniſhing Frauds 
committed by Workers of Wool that take a- 
way a Part of it. ] But If I lend a Friend a | 
Horſe, or if He Hires Him, to Go to York, of he. 
Any other certain Place, and goes to York ac- 
cordingly, and there Rides away with Him, 
It is not Larceny, tho' the Privity was Deter. 
mined. Q. the Particular Reaſon of this 11 
1 


2. 


— 


h. 1. Laws of England. 631 
m) If a Shopkeeper Delivers Goods to a (m) Ra 
d-rſon that pretends to Buy Them, and He ON 
unneth away wich Them, It is Felony ; for . 82. 
he Goods were not out of the Poſſeſſion of 

Dne Owner. If one comes on pretence to 

Buy a Horſe, and the Owner gives Him leave 

o Ride Him to Try His Paces, and He Rideth | 
way with Him, It is Felony, | 
One that Hath the bare (n) Charge of Goods, (n); Inſt. 
nd not the Poſſeſſion (as a Butler that hath 108. 

he Charge of Plate, a Shepherd of Sheep, a H. P. C.6r. 
dervant that Hath the Charge of my Chamber 

Wy Delivery of the Key to Him, &c.) may be 


ym. 


| 
ch uilty of Larceny. So where one hath a Spe- 
Dial Uſe only; for if a Gueſt that Hath a pieceof 
o& MF late ſer before Him in a Tavern or Inn, takes 
ich Wc away, He is Guilty of Felony ; for this is no 
+ MBailment or Delivery, but a Grant of a Spe- 

ial Uſe to a Special Purpoſe. [See the 3 & 4 


M. cb. 9. Concerning the Taking away 

ff Furniture Let to Uſe with Lodgings, poſe] 

(o) If One, intending to Steal my Goods, (o) 3 Lats 
Pets Poſſeſſion of Them by Replevin ; or nat, "I 
By Judgment in Ejectment, obtain'd by Falſe H. P. C. 63. 
Dath, gets Poſſeſſion of my Houſe without 1 Sid. 254. 
any Colour of Title, and then takes away my XY 43, 44- 
oods, The Legal Proceſs, in Abuſe of the Law. 

all not Excuſe Him from a Felonious and 

raudulent Taking away of my Goods. 

(p) If one Feloniouſſy Takes away my (p) St. p.c 
Horſe, and Another Feloniouſly takes away 6s. 
he Horſe from Him, the Laſt Man may be H. P. C 64, 
Indicted for a Felonious Taking from me; be- 184. 

auſe in Judgment of Law The Poſſeſſion 

and the Property always continued in me. 


It 
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(a) 3 Ton: If One loſeth His Goods and Another (, 


x08. Finds Them and Converts Them to His o p. 
H. P. C. 61. Uſe with an Intention to Steal them, It kee 
Larceny ; for the firſt Taking was Lawil es a 

So if one Finds Treaſure-Trove, Waif Tr 
Stray. rval 
(r) zInſt. 167. (r) Note, That there muſt be an Ay ſe, « 
H. P. C. 61. Taking; for the Indictment muſt be Fn, 
Kely. 24+ Cepit. Felonice Abduxit or Aſportavit only is Anis i 
Good. e V. 
By the 21 H. 8. ch. 7. If a Servant (being of the 4y 771 
of Eighteen Years, and not an Apprentice) goes ay And 


with Goods of His Maſter or Miſtreſs Delivered to H 
to keep, or being in the Service of His Maſter or 
ſtreſs Imbezils Them, or Converts Them To His b 
with an Intention to Steal Them, Contrary to þ 
Truſt, If the Goods are of the Value of Forty Shillin 
or Above, it is Felony. [See the 1 Ed. 6. ch. 12.]4 
prentices and Servants under Eighteen ſhall ſtand; 
like Caſe as before this Statute, [See 12 Ann. ch. 7. , 


fs) Date.ch. (s) He muſt be a Servant at the Time oft 
155-p.388. Delivery of the Goods, and at the Time. 
H.P.C. 62,63. His Going away. Therefore for Imbezillin 
9 after His Maſter's Death, See the 33! 
*,  VW 

If One Servant Delivers the Goods to At 
other Servant, This is a Delivery By ch 

Maſter. | 
(e) Dyer 5. . (t) If the Maſter or Another Servant! 
Inſt. oc. livers a Bond or Obligation, or Delius 
P. C. 63. Cattle to Sell, and the. Servant goes aw 
with the Bond or other Thing in Action, 
receives the Money Due on the Bond or f 
the Cattle, and goes away with the Mont 
This is not Felony within the Statute. So ili 
Servant Receives His Maſter's Rents. For tit 
Maſter did not Deliver the Money to the x" 
I yait 
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t. It muſt be of ſuch Things Delivered to 

p. (u) If Goods Delivered to the Servant (u) Dult. ch, 
keep are under the Value of 40 . and He 155. p. 369. 
des away with Them, This is only a Breach ö 
Truſt, becauſe of the Delivery. But if the | 
rvant ſhall Imbezil or Convert to His own 
ſe, or Go away with Any Goods of His Ma- | 1! 
rs, which were not Delivered to Him, 
his is Felony, tho' the Goods were under 
e Value of Forty Shillings. [See the 12 Ann. 


7. infra. 


And Carrying Away. This is Alſo Neceſ- 

ry. The leaſt Removing of the Thing from 

je Place, where ic was, is ſufficient, cho' Ic (803 Inſt 
not Quite Carried off. As If One is Ap- 108, 109. 
ehended (W) before He Gets the Goods H P. C. 64. 
ol'n out of the Houſe, or Before He has Dalt. ch. 155. 
da Horſe out of the Paſture, (x) or when p. _ 

e takes Goods out of a Trunk, and Lays (n) Rady. 3 
hem on the Floor, and is Apprehended be- 

dre He 2 ele off. A By thus 

aking Them and Carrying Them ſo far, He 

Bn ho Poſſeſſion of Them. (y) If One (y) H. P. C. 
ils my Sheep and Strips Them, and then“ 

aries away Their Skins, or pulls off the 

ool from their Backs, and carries it away, OOTY 
is Larceny and Felony, (z) AM Indictments Dach- 
Larceny mult ſay Felonice Cepit & Aſporta- p. 367. 1 
it, or Cepit & Abduxit. 


(03 Iaſt. 108. 
By Man or Woman, (a] An Infant under 14 H. P. C. 65. 
ears of Age may Commit Larceny, but O7 ch. 157: 
udgment is uſually Reſpited, tho' there are p. 372,375 
frecedents that Infants under 14 Years of Age 
ave been Burnt in the Hand. A Feme Co- 
Wer: alone may commit Larceny. [See in the 
Vo I. II. Tt | Be- 
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(b) Dale. ch. 
151. p- 363. 


(e) 3 Inſt, 
109. 

8 Rep. 3 
H.P.C 66 
Dyer. 5. 
Dalr. ch. 156. 
P 372. 


cd); Inſt. 


109. 
7 1 18. 


An Inſtitute of the Book] 
Beginning of This Chapter. ] (b) If 0 
Ready to Starve takes Victuals from Ano 


to Satisfy His Preſent Hunger, It ought» 
to be Adjudged Larceny. [See Prov. 


v. 30 


The Mere Perſonal Goods. (c) Mere, for 
the Perſonal Goods Savour Any Thing 
the Realty, It cannot be Larceny. Here th 
we muſt not Underſtand Things annexed if 


the Freehold, as Corn, Graſs, Wood or Fn 


Growing, or Lead on a Church or Hoi 
But It is Larceny it They are Severed ſrq 
the Freehold, If the Thief Severs Them 
one Time, and then comes Again at Anoti 
Time and Takes Them. Thus no Larce 

can be committed by Taking and Carr 
away an Infant in Ward, becauſe in the Rel 

ty. If the Realty is the principal Thing, | 

is not Larceny ; as Stealing of a Cheſt wit 
Writings Relating to a Freehold, tho' th 

Cheſt is of Value. Therefore of Paper u 

Parchment, on which Conveyances are Wi 
ten Concerning Lands, or of Bonds and 00 
gations, Relating to ſome other Thing whia 
cannot be Stol'n, Larceny cannot be Con 
mitted. (Qu.) Beſides The Law does not pr 
ſume that Anv one would Steal ſuch Thing 
that are of no Value or Uſe to Any one bu 
the Owner. The Perſonal Goods alſo mi 
not be of a (d) Baſe Nature, as Dogs or Ca 
if They mav be ſaid to be One's Perſon 
Goods. Some Things that are Wild By N 
. ture, and made Tame, cannot be Taken aw! 
Feloniouſly as Perſonal Goods ; as (for It 


Lg a, A 


(b) Neceſſitas Inducit Privilegium Quoad Jura Frivui 


Bacon. 29. F 
amp», 


ple) Bears, Apes, Monkies, Pole-eats, Fer- 
ts, Squirrels, Parrats, Singing Birds, &c. 

If No Felony can be Committed of Any 
Thing that is Wild and Reclaim'd at Age, Fe- | 
dny cannot be Committed of the Dung in the Ii 
|, Kennel or Den. 855 

ſe) By the Goods of Another, We muſt Un- 
erſtand Goods that are in the Property and 
9 of ee ches 6 
W Therefore To take away (f ) Mid Beaſts out o 

e Poſſeflion of Another is not Larceny ; 5 _ 

either To. Take Deer, Hare, Conies in a ; inſt. 109, 
oreſt, Chaſe or Warren ; becauſe no One 110. 
25 Any Property in Them. ['See the 3 & 4 H. P. C. 66, 
© 4. ch. 10. For che more Effectual Diſco- ait ch. 156 'Þ 
ery and 5% Au of Deer-Stealers, And oy a 1 
Georg. cb. 7 F [= IF 

Bur If Wild Beaſts are fit for Food, and are 
\frerwards Reduced to Tameneſs (as Deer, 
ild-Boar, Hares, Conies, Cc.) He that 
dtealeth Them, knowing Them to be Tame, 
ommitteth Felony, | 
Obſerve then the Difference between Wild 
deaſts ram'd Serving for Food, and Wild Beaſts 
am d Serving for Pleaſure only. But tho' Deer, 
boars, ec. are Wild, yet when They are 
;nWill'd, Larceny may be Committed of the 


' 


(e) 3 Inſt. 


110. 


hy ene E ode <n + 


en. 

To Take (g) Fiſh in a River is no Felony. ; 

But It is Felony oF Take away Fiſh in a — wy * 

trunk, or Pond; becauſe Then They are H. P. C. 67. 

ot at Their Natural Liberty. 

will As to Wild Fowls, The Law is the ſame as 

iet ld Beaſts, Obſerving the Difference 
detwixt ſuch as are for Food or Pleaſure only. 

Lee the Authorities, ſapra.] 


28 Of 


wn; 


"4 


(i); Inſt. 108. Goods, whereof the Owner is Un 


r 
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Of Swans mark d or Pinion d or Tani 

which are kept in a Pond or Private Ring 

as alſo of Young 1 in a Dovehouſe, 9 

Young Hawks out of their Nefts in Anothe 

_ ſeveral'Ground, Larceny may be Committe 

But to take Old Pidgeons out of a Dove-houp 

is not Larceny unleſs they were ſhut up they 

becauſe There is no certain Property in An 
One Felony may beCommittedBy ta eden 
Oochs, Hens, Peacock, Turkeys, Geeſe. Duc 

aid Their Young Ones. Alſo to Take aw: 

the Eggs of Tame Fowl is Felony ; Except ii 

Eggs of Swans and Hawks tam'd, which! 

Puͤniſhable by Fine and Impriſonment By th 
11 H. 7. eb. 17. 3 | 


| By the 37 Ed. 3. ch. 19. To Steal Hawks Recla 
is Felony. [See 34 Ed. 3. cb. 22. and See Of 4; 


ſolute and Qualified Property, Book 2. th. J. 


_ Generally Larceny may be Committed « 
All Creatures that are of a Tame Nature, uu 
ther Domeſtick Beaſts or Fowls; eſpecially 
They are fit for Food. 


By the 2 & 3 Ed. 6. eh 33. Stealing of a Hi 
Mare or Gelding, is Felony without Clergy. 


(h) Dalt. ch. (h) Alſo of All Moveable Goods, the pu 
156. p. 370. -perty of which is in Any Perſon, Larcen 
may be Committed; as Money, Houſho 

Stuff, Hay, Corn, Trees and Fruit fever 

from the Ground, &c, To Take avi 


H. F. C. 67. ſometimes is no Felony; As (i) Tr 

ſure-Trove, Wrecks, Waifs, Strays, beld 
Seizure By Tne:Perfon who Hatch a Rig 
thereto. This Fact ſhall be Puniſhed only i 


Fine, Cc. But In other Caſes a Man m 


Guilty. of Felony in Taking away Goods, 

he Owner whereof is (k) Unknown. In (K) H. P. C. 

hich Caſe the King ſhall Have Tbem, and 5 

Ne Indictment ſhall be for Taking Bona Cu- Preis 
11m Hominis Ignotz. One alſo may be Guiley © 3/3: 

Felony for Taking away the Goods of a 

urch or Chapel, or the Goods of Pariſhioners, 

Plate; Bells, Books, Veſtments, Cc. And | 

le who Takes off a (1) Shroud, Cc. from a (1)3 Inſt 110. 

ad Corps, may be indicted as Haviug ſtol'n!: Rep. 113. 
from the Executors or Adminiſtrators, or A 

her Owner thereof when It was put on. p. To” 7 

ora Dead Man is not Capable of Having 

oy Property. A Man may commit Felony 

+ Taking away His (m) Qws Goods in the (m)] Inft. 
oſſeſlian of Anather, - For a Felonious Ta- 110 

ing muſt be of the Poſſeſſion; not of the H. P. C. 67. 

property Removed from the Poſſeſſion Thus, Dult. ch x56. 

hen the Owner Delivers Goods to a Tailor, Pult. 526 

artier, Oc. and Aſterwards Steals Them 

rom Him, with an Intent to Charge Him 

or Them, It is Felony in Him; for tho' He 

lad the General Property in Himſelf; yet 

The Tailor, Carrier, &c. had a Special Pro- 

Iperty and the Poſſeſſion for a Time. And 

therefore In that Senſe It is a Taking the 

Goods of Anoiber. So If One Lends cr De- 

Ilivers Goods to keep, and He Steals Them. 

(0) The Vi cannot ſteal Goods from Her (u) H. P. c. 

Huband, for They are not the Gaods of An- 65 

uber; the Husband and Wife being One Per- Fut. 125: 

ſoa in Law. Thus of the Goods of Axotber. 


Above the Value of Twelve: pence. For it the 

Perſonal Goods Stol'n amount to (o) Above (o) 2 Inft, 
the Value of Twelve-pence, then It is Grand y. :90. 
Larceny. ' But the Things Stol'n ate to be 315% 109. 


ETY Rea" "= Iu 
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an Ounce of Silver at this Day. [See WW. 


(p) H. p. c. 
70. 
Dalt. ch. 154. 


p 366. 
ult. 125. 


the Owner. [See infra.] 


109 


H. p C. 70. 


 Dalt. ch. 154. 


p. 365, 366. 


of the Value of Forty Shillings, and the Jury 


Petty Larceny. 


be but Ten Pence, It is but Petty Larceny, 


An Inflitute of the Book Il 
Reaſonably valued according to the Rate; 


or 3 Ed. I. cb. 15.] Some are Of Opinion T From 
the Stealing of Goods To the Value only g 


Twelve-pence is Grand Larceny. (p) If Te Go 
Steal Goods to the Value of Thirteen- pence che 
This is Grand Larceny in Both; for Ea i. L 
Perſon is as much a Felon as if He had Sto Fear; 
that Sum alone. If one at Different Time :. 1 
ſteals ſeverals Parcels of Goods from the ſam n in 
Perſon, which together Do Exceed the V+ WM (cr)! 


Jue of Twelve-pence, They may be put tog 
ther in one Indictment, and the Offender my 
be found Guilty of Grand Larceny. But Thi 
is ſeldom Practiſed. 2: 

Not from the Perſon, or By Night in the Houſe i 


[See the 5 Ann. ch. 31. For Receivers d 
Felons and Stol'n Goods, 4 Georg. ch. For 
pretending to Help One to Stol'n Good, 
and Tit. Larceny from the Houſe, poſt. 


2.(q) Petit or Petty Larceny is when the Good; 
Stoln do not Exceed the Value of Twelve 
Pence. If one is Indicted for Stealing Good; 


find Specially, as They may, The Value to 


puniſhed with Forfeiture of Goods and Chat- 
tels, Whipping or other Corporal Puniſh- 
ment. [See Of Judgment, Book 4. ch. 5. Petty 
Larceny is Felony, tho' not of Death; and the 
Agrees with Grand Larceny in All Things, lie 
Except only as to the Value of the Goods; I. 
which makes the Difference of Puniſhment WI 

Thus of Simple Larcenies, whether Grand or 


2. Mu 


h. 1 Lans of England. 639 
2. Mixt or Complicated Larceny has a further 

egree of Guile in it, and is either a Taking 

From the Perſon of a Man, or 2. From His 

Wyſe. For Simple Larceny is a Taking away 

ge Goods of Another, but not from the Perſon 

© the Houſe, as hath been ſaid. 

1. Larceny from the Perſon, Either puts Him 

Fear, or, 2. Does not put Him in Fear. 

1. That Larceny from the Perſon that put. 

lim in Fear is ROBBERY, * N 

(r) RO BBE RT (Rapina, Robberia, from the (1) laſt. 
oe or Garment) is a Felonious and Violent ES 8 
Jſſault upon the Perſon of Another, taking Ii. P. C.) wy 
Jom the Ferſon Goods or Money, to Any 32, 13. 
Yalue, putting Him in Fear. | 

In This Definition Theſe Things are to be 

T onſidered more particularly (v.) The Vio- 

Wnt Aſſault upon the Perſon, The Taking away 

From the Perſon of Another, The Putting of Him 

V Fear. 
Ide Violent Aſſault. (s) This Agreeth with (9 ; Int. 68 
Ide Indictment, Holenter & Felonice Cepit. Oiſt ch. 153. 


ds Taking away. Therefore an Attempt to Rob p. 363. 
e y Bidding one Stand, exc. without Any 
is Waking, is not Felony. For Cepit implies, 
That the Thief muſt be in Poſſeſſion of the 


Thing Stol'n. Yet for this Aſſault He is pu- 
uiſhable by Fine and Impriſdnment. If a 
hief, with or without Weapon Drawn, bids 
the Party Deliver His Purſe, and He Delivers 
it, This is a Taking to make it Robbery. And 
tho' the Thief, finding little in the Purſe, De- 
Flivers it back again, Yet Ir is Robbery. If a 
Thief Compels one By Fear to Swear that He 
will fetch Him a Sum of Money. which He 
| doth accordingly, and the Thief Receiv.s it, 
This is a Taking away, and Robbery. If a 
1 4 Thick 
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Thief Cuts my Girdle, to which my Purſe; 


faſten d, and the Purſe falls to the Ground, Mv. 1 

Robbery. But If the Thief takes up the p bs aft 

It is Robbery, tho He letteth it fall and leis 2 D 

it there. So that You may Obſerve, I ief, 

there is i in On and a Taking Rob 

„ Law; and that the Words Taking away aten 

4 —— largely Extended. All that > ak in Con 4 
1 And. 116. pany to Rob are Principals, and are eſteem 5 7 
H. P (. 72. To Take away, tho One of the Gang cih ** 
Dalr. ch. 153- actually doth it. Nay, tho the Gang mil; oF" 
p. 364, 365. their firſt Intended Prize, and One of The wall 
2 Rides from the Reſt, and Robs Another if = 
the ſame High- way out of View of the Ref wy 

and Returns to Them, All are Guilty of Putt 

Taking and the Fobbery, tho' They All Me Re 

not Conſent to the Fact; becauſe They Mg fre 

came wich a Deſign of Robbing, and to Al hing 

One Another in Caſe of Need. icho 

(v) 3 Inſt. 66. From the Perſon of Another. (u) Theſe Won nce, 
H. P. C. 73. alſo are not to be nicely Conſtrued, tho H bick 
Dalr. ch. 153. Indictment is 4 Perſond, Cc. In ſome Caſes H wit 
364: g may be Robbery, tho' the Thief doth not ta rer 
me 139. the Goods from the Perſon of the Owner, nWive 
yet Aſſault Him. For not only the Takinccor 


out of my Ground while I am ſtanding by 


away a Horſe from me on which I am actui 
ly Riding, or Money out of my Pocket, bu 
the Taking away of my Horſe ſtanding hy 
me, or of Any thing belonging to me in in 
Preſence or before my Face, and againſt nj 
Will, is in Law a Taking from my Perſon 
A Claim of Property without Colour for i 
will not avail. Thus if the Thief takes m 
Purſe, which in my Fright I caſt into 
Buſh, or Robs my Servant of my . Mong 
in my Preſence, or Drives my Cattk 


nol 
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Paring to Reſiſt Him, ce. This is'Rob- 
„ But If One leaves His Horſe tied and 
aſide, or if a Carrier follows his' Horſes 
2 Diſtance, and They are Taken by a 
vief, It is not a Taking from the Perſon, 
Robbery. ni 


To Any Value. () Somewhat muſt be ta- „ | 
2 if It is but a Peny, It is a Robbery. Aae 
re It is Felony of Death tho' the Sum is un- 74. 

r Twelve-pence, or never fo Small. In 

her Larcenies Judgment of Death is only 

Where The Thing Stol'n is Above the Value 

8 1 welve-pence. | 

Putting Him in Fear. (x) This Diſtinguiſhes 

E Rother from a Cut · Purſe, or — Steal- "24 55" - 
g from the Perſon. For if He taketh Any ,, "on 
hing from my Perſon on the High-way, Finch ch. 27. 
ichour putting me in Fear by Ailault or Vio- p 217. 

nce, It is not Robbery ; but a Felony for Dalt. ch. 153. 
hich the Offender fhall have His Clergy. P. 364. 
wich His Sword Drawn, He bids me De- 

rer my Purſe, and afterwards Prays me to 

ive Him an Alms, and I give Him an Alms 
ccordingly, This is Robbery; for I did it 

hro' Fear. 


vey Robbery is Felony without Clergy. [See of 
de Clergy ch. 2. poſt. 
in! 


By W-ft. 1. or 3 Ed. 1. ch. 9. All Perſons are to be Ready 

It the Summons of the Sheriff, and Cry of che County, 

o purſue and Arreſt Felons nd Pobbers, Te. in pain 

frer Artainder thereof, to make Fine to the King. 

y) This is in Affirmance of che Common ) 3Inft 

Law. [See 4 Ed. 1. Officium Corenatoris] „ 
If Default be in the Lord of a Franchiſe, The King 

ſhall ſeiſe His Franchiſe ; bur if in the Bailiff, He ſhall 

be Impriſoned for a Year, and Find, Sc. 


By 


_ 7 ne % * 9 
642 An Iuflitute of the Book Ih: 1 
By the Statute of Wincheſter or 13 Ed. 3. ch. 1. nz B 
diately upon Robberies and Felenies committed Freſh f 1) . 
ſhall be made from Town to Town, and Count -Ril 
County, by Horſemen and Footmen, to the Se the 
The Conſt«ble, (the Perſons „ ee Cure 
eall upon the Pariſhioners to Aſſiſt Him in the Puri g's | 
in His Precinct; and to Give Notice to the next (pi A 
ſtable who is to do the ſame as the firſt, Sc. Ifen 
Country will not Anſwer the Bodies of the Offene mm! 
The whole Hundred ſhall be Anſwerable for the g. Y, 0 
beries there committed, &. uſe 
In Great Towns, Wall'd, The Gates ſhall be ſhut id 
Sun- Set to Sun-riſing. ſe | 
. Betwixt Aſcenf.n day and Micheelmas Watch ſhil 
kept in Cities, Borroughs and Towns, all Night fi, he 
Sun-ſet till Sun · riſing. 12. 
By the 27 Eliz. ch. 13. The Perſon Robb'd ſhall mu eak 
tain an Action Againſt the Hundred in which He itt 
Robb'd, If He Gives Notice with Convenient Speed 4)" 
the Robbery to ſome near Town, &c.; If He wich 
20 Days before Action brought, makes Oath befor . 
Juſtice of Peace Dwelling within or near the Hund nat! 
where, Ce. whether He knew the Parties that Rob t is 
Him, or Any of Them; If He Commences His And 
After Forty Days and within One Year after the RoW:1... 
bery Done, Then The Hundred is Chargeable If wil If 
Robbers or Ore of the Robbers are not Taken. « By 
(z)7 Rep. 6, (2) If the Robbery is Committed in H * 
2 Night, The Hundred ſhall not be Charges a, | 
Lo. 753. for no Negligence can be Imputed to M NM 
Hundred, in not Guarding the Country, ma! 
not purſuing, by Night. [f 
To go on with the Statute. = 
4 und! 
Where Damages are Recovered Againſt One, or ſont am 
Few, of the Inhabitants of the Hundred, and the ne 
refuſe to Contribute, Two Juſtices of the Peace (1.4\ay b 
Dwelling within or near the ſame Hundred, ſhall fi (80 
the Levying thereof ſet a Tax upon Every Pariſh withi 
that Hundred; according to which the Conſtables en 
Every 'Town ſhall Tax the Particular Inhabitants, d. 
levy the Money by Diſtreſs and Sale of Goods, C WP th 


(a) If 
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j By che Common Law Day-Light before (a) 7 Rep. 6, 


Riſing or after Sun-Set is accounted Part : _ — 


e Day and not of the Night. 
o Robbery muſt be Committed upon the ue 
g's Highway to Entitle the Party Robbed 
In Action Againſt the Hundred, not if Ir is 
mmittedin a (b) loſe diſtant from the High- (b) 3 Cro. 
y, (Qu.) or in a Houle. (c) Every Man's 259, 
ſe is His Caſtle, which He ought to De- l. P. C. 242, 
d And If Any One is Robbed in His 1 Mod a 
uſe It ſhall be eſteemed His own Fault. (e) 7 Rep. 6: 
' Wl he Statutes of the 23 H. 8. ch. 1. 1 Ed. 6. 1 Cro. 753. 
. 25 H. 8. cb. 3. 4& 5 Ph. & Mar. ch. 4. 
ak of Robberies Committed In or About or 
the Highway. 
Wd) The Action is Grounded upon the 13 (d); Cro. 47, 
1. The 27 Eliz. ſhews only How the Exa- 379» 
nation ſhall be, &c. 

t is not Material If the Notice was Given 
Another Hundred, if near the Place of the 
bbery. 

If . is Robbed of His Maſter's 
dods ſe) The Maſter may ſue. But then 
Servant muſt be Examined upon Oath ut (e) 1 Cro. 

4, for He might know the Robbers. But 142- 
> Maſter may be Witneſs in His own Cauſe 3C19-37-336. 
make clear Proof of the Value of the Goods. 

If a Carrier is Robb'd of Another Man's 82 
dods, Either He or the Owner may Sue the 
undred. But the Carrier muſt Give Notice, 

d make Oath as in Caſe of a Servant, tho! the 
wner Brings the Action. Each Man Here 
ay be a Witneſs in His own Cauſe. 
(g) There are Two Kinds of Hues and Cryes (00 3 Int. 
om Huer to Hoot or Shout,) the one By the _ Y 
mmon Law and the other By the Statute. 
that There are Two Purſuits, the _ 
or 


E44 


p. 365. 


for the King, and the other for the Pat. 
Private Suit. 


. - 
Fd 


and Cry, or do not purſue upon the Hues 


is Murdered or Robb'd, and do not End 
vour to Arreſt the Offender, or Levy a 
and Cry. 


Lend Day are Robb'd, The Hundred ſhall no 


where the Robbery was Committed, Forty Pounds 
.  - ducing the Certificate of the Judge or Juſtices, bek 
whom The Perſon was Convicted) with His Horſe, Fan 


aid Sum of Forty Pounds. 


0 Robbery, ſhall Afterwards Diſcover Two or More f 
bers, So as Two or More of them ſhall be Convic 


Georg / ch. poſt. Whereby the King is empoue 
to Extend Mercy To Felons not within ti 


Not only Thoſe that Refuſe to Levy k 


Cry, ſhall be puniſhed by Fine and Impriſ 
ment, but Thoſe that are preſent when a 


By the 29 Car. 2. eb. 7. If Perſons Travelling on; 


Charged. But Hue and Cry ſhall be made. nn 
By the 4 & 5 . S. M. ch. 8. He who Apprehendz 
Proſecutes a High- way Man to Conviction, ſhall withi 
Month afterwards Receive of the Sheriff of the Coy 


ture, Arms, Money and Other Goods taken with Hy 
not taking away the Rights of Any Perſons Chain 
the ſame, from whom They were taken. 

If One is Kill'd By a Highway. Man, when Purſy 
ar Endes vouring to Apprehend Him, His Execun 
ar Adminiftrators upon Certificate ſhall Receive 


Tf Any Perſon out of Priſon Having Committed 


fuch Diſcoverer is entituled to a Pardon, | See the 


Benefit of the Clergy, on Condition of In 
ſpoctation, &*c. ] 


2. Larceny from the - Perſon which Dor: 


et Him in Hor is Either Done Privily wit hlix 

His Knowledge, or Openly with His Knowledge the 

{ 3 68. (h) Privily and without His Knowledge, Con 
Date ch. — Picking the Pocket or by Cutting the Puri 


and Stealing from thence to the Value 
| Twelk 


il .. aa Laws of England. 645 
ue pence. If It is laid in the Indictment 
Je Done Clam & Secrete 4 perſond purſuant to 
$ Eliz. The Offender is Excluded His Cler- 
If Thoſe Words are wanting, A Private 
ceny from the Perſon ſhall have the Bene- 
pf the Clergy. Openly and with His Know- 
ge, in His Sight and Before His Face; as 
Dne Takes off my Hat or Wig,&c. from my 
ad, andruns away withit; or comes into a 
op and Cheapens Goods and Runs away 
th Them, without Paying for Them, &c. In 
W[Theſe Caſes of Open Larcenies with Know- 
ge, The Offenders are within the Benefit 


the Clergy. [But as to Dwelling Houſes, 
ops, Cc. See 12 Am cb. 7. poſe. ] 


by the 8 Zliz. ch. 14. None that Taketh Any Thing 
wity and Felonioufly from the Perſon of Another 
Il Have the Benefit of His Clergy. 


TheWords are Taking A NY THING (Gene- 

ly) from the Perſon of Another Privily and Felo- 

ouſly ; yet By Conſtruction The Thing taken 

uſt be Above the Value of Twelve- Pence; the 

) Statute not Altering the Offence, but taking ,. Hp. c 
way the Privilege of the Clergy, if Above (0 MY 
at Value; which the Oftender had before Date. ch. 153. 
he Stacuce. Therefore If it is under Twelve- p. 365. 
ence, It is Petit Larceny, as ar Common 


aw. | 
Thus Of Larceny from the Perſon. 


2. (k) Larceny from the Houſe is alſo a (j H. P. c. 
Mixt and Complicated Larceny, and Ouſt of 76. 

the Clergy, tho' but Simple Larceny By the 

ommon Law. | 


By 
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Commit Robberies in Houſes when Pew 


: An Inflitute of the Bookiſh. 1 


the 23 H. 8. ch. 1. To Rob any Perſon in x 
* Heaſe, the Owner, His Wife or — 
ing there, and pur in Fear, is Felony without (1, 
So for Acceſlaries before the Fact. | 


If the Houſe had been broken open in 
Night and Goods Stol'n, tho' no one; 
put in Fear, It had been Burglary. [ See in 


| By the 39 Elis. eb. 15. A Felonious Taking of Gy By thi 
to the Value of Five Shillings out of Any Dei 
Houſe, or Out- Honſe, tho no Perſon there, Ouſt of ( 


&Y- 


Robbing the Houſe, when no Perſon! 
therein. was not ſo Penal (before this Staty 
as Robbing it when ſome Perſon was the 
in. But Bad Perſons took Opportunity 


were gone to Church, or about their Bu 
neſs. 


By the 3 & 4 W. . M. cb. 9. Such as ſhall Feloniod 


by Day or Night take away Any Goods, being in — 
Dwelling· Henſe, the Owner or Other Perſon Being thi 3 
and put in Fear; or ſhall Rob Any Dwelling Houſe i ſuc 


the Day-time, any Perſon being therein; or ſhall l 
Acceſſary to Any of the ſaid Offences ; or ſhall Br 
Any Dwelling-Houſe, Shop or Ware-Houſe thereun 


Belonging in the Day Time, and Feloniouſly take wy —* 
Any Money or Goods to the Value of Five Shilling By 


ſhall not Have the Benefit of the Clergy. 

If Any Perſon ſhall take away with Intent to Ste 
Imbezil or Purloyn Any Chatte, Bedding or Furnitus 
which by Agreement He is to Uſe, or ſhall be Lit 
_ to Uſe, in Ledgings, ſuch Stealing is Larceny al 

elony. 

By the 10 & 11 W. 3. ch. 23. All Perſons who þ 
Night or Day ſhall in Any Shop, Ware · houſe, Coach. blu 
or Stable, Privately and Feloniouſſy Steal Any Goon . 
the Value of Five Shillings or More, tho' ſuch Sho 
e. be not Broke Open, or tho! Any Perſon be of k 
not in ſuch Shop, &sc. or That ſhall Aſſiſt in wr” 


1 Lans of England. 
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= Perſon Taking and Proſecuting ſuch Felons to 
ovittion, upon the Judges Cerrificate thereof Gratis, 
11 be Exempe from Pariſh-Offices ' in the Pariſh 
ere ſuch Felony was Committed. Perſons ſlain by 
ny ſuch Houſe-Breakers, Horſe-Stealers or other Fe- 
n aforeſaid by Endeavouring to Apprehend Them, 
heir Executors or Adminiſtrators ſhall have ſuch Cer- 
cite. 

By the 5 Am ch. 31. A Reward of 40 J. is Given 

Any One That hall Take and Convi& One 
vilty of the Felonious Breaking or Entring Any 
iſe in the Day-Time. And If Any Perſon ſhall 
ommit ſuch Felony, and After Diſcover Two who 
we Committed ſuch Felonics, ſo as They be Con- 
SQ, ſuch Diſcoverer ſhall Have 40. and ſhall Have 
is Pardon for All Felonies, Except Murder and Trea- 
n. [See the 4 & 5 W. & M. ch. 8. ſupra. ] 

And If Any Perſon ſhall Receive or Buy Knowingly 
ny Stolen Goods, or Knowingly Harbour or Conceal 
Jons He ſhall be taken as Acceſſary to the Felony 
d ſuffer as a Felon. 

By che 12 Ann. ch. 7. If Any Perſon ſhall ſteal Any 
oney, Goods, Cc. of the Value of Forty Shillings 
more, being in Any Dwelling- Houſe, or Out. Houſe 
hereunto belonging, tho' ſuch Houſe be not Broken 
y ſuch Offender, and tho* Any Perſon be, or be not 
þ ſuch Houſe, &'c. or If Any Perſon ſhall A An- 
her to Commit ſuch Offence, He ſhall be Debarr'd the 
eneſit of the Clergy. 

This Act ſhall not Extend to Apprentices under the 
le of 15 Years who fhall Rob their Maſters. 

By the 4 Georg. ch Perſons Convicted of Larcen 
rom the Perſon or Houſe of Another within the Benefit 
f the Clergy (except Perſons Convicted for Reeciving 
nd Buying Stolen Goods, knowing them to be Stolen) 
nſtezd of Burning in the Hand or Whipping may be 
Ordered to be Tranſported to Any of His Majeſty's Plan- 
ations in America for Seven Years. And for Other Fe- 
ony not within the Benefit of the Clergy, as alſo to the 
leceiyers and Buyers of Stolen Goods, The King may 
xtend Mercy on Condition of Tranſportation, Ce. But 
f ſuch Offenders Return, They ſhall be Executed. 
evertheleſs The King may Diſpenſe with ſuch Tranſ. 
jortation, and Allow of the Return of ſuch Offenders. 


When 


ig ſuch Offence, He ſhall Loſe rhe Benefit of the 


— 
"IP 


- - 2. 1 - P . 4% bh 
—ů—ů —ABᷣ— EY — ͤ ( — — — . 


4 
1 
* 
: 
. A 
4h % N. 
4 1 
* 
4 
1 
f 
: - 
l ' 
, 
1 
1 * 
Ll 
: we. 
9 1 
1 
[TS 14 . 
[1 ; * 
, = 
1 þ 
47 vi 
"1 
k 
. 
: 
: : 0 
1 
1 
©} 4 | 
4 
. . | „ . 
. 4} 
*z 
7 „ 
is x 
F 4 
1 
: 
i . 
n 
17 
75 bs 
* a 4 
_ 
- 
4 : 
i 11 
7 
_ 
T4 * 
1 
| 
# 


— —— p< — —— 


—— 


— 
= WF. 
— — 


648 


(1) 3 Inft. 


111,112, 713 · Tranſeo) is a Felony Againſt the Goods d 
H. P. C. 77. Subject, by a Depredation or Robbing 


Az Inſtitute of the Book l 


When Any Perſon Taketh Reward under the 


„I. 
h Any 


tence of Helping Any One to Stolen Goods, He perl 
ſunleſs He Apprehends the Felon) Suffer as a F<1g "Mp 
if He Himſelf Had Stolen the Goods. [See O Ship 
Clergy, ch. 2. poſt. ] 4 ng! 
3 ; ed 2 
After Simple and Mixt Larcenies, Let uh 6 
ſomething of Piracy. ** 
3. ( Piraq (a S Dolus or Deceit, qu. a «ſh, perl 


evpon 
enary 
wing 
, Recc 
n By | 
ved A 
ding 

he to 
29 the 


Sea. This is a Capital Offence By the Cj 
Law ; but by Act of Parliament It is th 
Enquired of, Heard and Determined Accor 
ing co the Courſe of the Common Law, x 
It had been Done upon the Land. Ir till 
mains an Oftence By the Civil Law, à 


therFore a Pardon of All Felonies doth ng p 
Diſcharge ic. It being a Special Offence 8. ". 
. 1 bitatt 
ought to be Specially mention'd. | For th 
Method of Trial According to the Comm * 
Law, See the 28 H 8. ch. 15. 1: & 12.8, (n 
cb. 7. and See Of the Court of Admiralty and c gal 
By Commiſſion upon the 28 H. 8. Book 4. cb. Co 
By the 11 & 12 WW. 3. ch. 7. If Any Natural. ha me 
Subjects or Denizens ſhall Commit Any Piracy or kv 
bery, or Any Ad of Hoſtility, againſt others of Hi the 
Majeſty's Subjects, upon rhe Sea, under Colour of Ay ethe 
Commiſſion from Any Foreign Prince, or Any ot. 
whatſoever, ſuch Offenders ſhall be Taken to be n :/ 


rates, Felons and Robbers, and ſhall ſuffer as Pirates, le 
lons and Robbers upon the Scas. 
I Any Commander or Maſter of Any Ship, or 4 
Seaman, ſhall within che Admiral's Juriſdiction betry 
His Truſt and Turn Pirate, Enemy or Rebel, and m 
away with His Ship, or any Boar, Ordnance, Ammunk 
tion or Goods, or yield Them up Voluntarily to a f. 
rate, or Combine with, or attempt ro Corrupt Ai 
Commander, Officer or Scaman to yield up or run a 
wil 


cell 


Any Ship or Goods, or go over to Pirates, or if 
perſon ſhall lay violent Hands upon His Com- | 
ger to Hinder Him from Fighting in Defence of 
Ship or Goods Committed to His Truft, and en- 
vour to Make a Revolt in the Ship, He ſhall be ad- 
gd a Pirate, Felon and Robber, and ſuffer as Pi- 


GT __ N . — 
r ———— 


e. 
c = ſhall on the Land, or Sea, Knowiogly ſer 
h Any Pirate, or Maintain, Command or Advile, 
y Perſon to Commit Picacy, and ſuch Perſon ſhall 
eupon Commit ſuch Piracy, They ſhall be Adjudged 
effary to ſuch Piracy. Likewiſe If Any Perſon, 
wing ſuch Piracy to be Done, ſhall upon Land or 
Receive Any Ship, Veſſel or Goods which Have 
n By ſuch Pirate Piratically taken, He ſhall be ad- 
ed Acceſſary to ſuch Pyzacy, and ſhall be tried ace 
ling to the 28 H. 8 and ſuffer as the Principals 
he to ſuffer, [See the Cours By Commiſſion Accord. 
tothe 28 H. 8. Book 4 ch. 1.] 
- 

i. Private Felonies Againſt the Dwelling or 
bitation of a Man are of Two Kinds, 1. Burg- 


7 * Arſon. 


1. (m) Burglary ( Burglaria, Burglar, from 8 
1% Houſe and Laron 4 Thief ) is a Felony at (a) 4 Tap. 
> Common Law; and By the Common Law 3 Inft. 63. 
where a Perſon in the Night Breaketh and H. P. C. 79. 
tereth into the Manſion Houſe of Another, 

the Intent to Commit ſome Felony there, 

ether the Felonious Intent be Executed or 


"Ray war 
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. 
In the Night. The Word (n) Noctanter is (n); Inſt. 63: 
cellary in Every Indictment for Burglary ; H. P. C. 79. 
br If there was ſo much Daylight at the 

Ime that a Man's Face mighe be Diſcerned 

ereby, It is not Burglary. The Night ag- 

avates the Offence. If the Like Offence is 

ommitted By Day, It is call'd Houſe-Breaking. 

ee of Larcenies from the Houſe, ſupra.] 


Voi. II Uu Breaketh 
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(0) 3 Inft.64, 
H. P. C. 30 
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An Iiftitate'of the Book | 
Breaketh and Entereth. (o) The Breaking 
Entring is allo Neceſſary to make it Burgh 
not Breaking only. Felonicꝭ & Burglarity 3 

git & Intravit are the Words of the Indian 
Therefore As to Breaking ; If a Door is Oy 
or a Window is Open, or a Hole is mad 
a Wall before, and the Thief Enters and de 
or Draws out the Goods, It is not Burg. 
tho' this is Breaking in Law. In Burgh 
there muſt be an Actual Breaking of 
Houſe. If the Thief Breaketh the Gl 
the Window, a Hole in the Wall, Draw 
Latch, Unlocks the Door, to Rob, Cc. 
is an Actual Breaking of the Houſe. As th 
muſt be a Breaking, ſo there muſt be an] 
try. Setting the Foot over the Threſhold 
the Door is Broke Open; putting a 
Hook or Piſtol within the Window or D 
broken open, 1s an Entry. 
If a Maſter lies in One Part of the Hat 
and His Servant in Another Part, and the\ 
vant in the Night Draws the Latch ot 
Maſter's Chamber and Enters it to Rob 
Murder Him, Here is both a Breaking 1 

Entry. £ 8 
But in ſome Caſes one may be Guilty d 
Burglary without Actual Breaking. As wit 
One comes Down a Chimney by N 
to Rob; or when ſeveral Perſons come int 
Night with a Deſign to Commit Burg 
and One Does it, while the Reſt watch it 
the Houſe that no Help ſhould come to! 
Owner; Here the Act of One is By Inte" 
tion eſteemed to be the Act of All of The 
But If a Servant Opens a Window to la 
a Thief, who comes in and Steals, It is Bit 


lary in the Stranger, and Robbery in the“ 
t 3 7 


| 077 Laos "of England. 3 cr 


t. (p) When Thieves, Having an Intent to (p) Kely. 425 
db, pretend Buſineſs to get into the Houſt 42, 62, 63. 
Night; or raiſe Hue and Cry, and Bring 
Conſtable, to whom the Owner Opens (EX 

e Door, and when They come in They 

ad the Conſtable and Rob the Owner; 

is being Done in Abuſe of the Law, is by 

tetpretation eſteemed to be an Actual Breaks 

and Burglary z and the whole Act ſhall be 

ured to the Thieves. [Seel the 12 Ann 
J. poſt. ] (2) io ings M [4 ; 211i Þ .va An! 
The Manſion-Houſe of Another. (q) Here a (9) 4 Rep.46;' 
burch may be Underſtood, for It is the Man- 3 tot: 4.65. 
In-Houſe of God. (Q.) If a Church is not H. P. C. 82, 
be calld a Manſion-Houſe, It is a Diſtinctꝰꝰ -. 
urglary to Break and Enter it in the Night to 

ob it. ¶ See the 1 Ed. 6. cb. 12.] The Out build- 

g adjoyning to the Manſion· Houſe as Barns, 

tables, Dairy- Howſes, Cc. are to be Under- 

ood as Parcel of the Manſion-Houſe, and 

burglary may be Committed in Them. But 

the Barn or Stable is at Any Diſtance from 

e Houſe, It is not Burglary. For the In- 
ictment for Burglary muſt ſet forth that 

regit G Intravit Domum Aanfionalem. A 

bop may be parcel of a Manſion: Houſe. | 
r) But If It is ſevered from the Manſion- (%) 3 laſt. G. 1 
oule By Leaſe for One to Work in By Day Hp. C. 2 i 
nly, tho* He goes into his Shop by the ſame Kely. 84. 
Door with the other Inhabitants to Work, It is 

0 Burglary to Break it open in the Night. 
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- Burglary may be Committed in a Mana or 6 


Hsacuſe, tho' All the Family are Abſent. If aH fl! i 


229 7* 


perty there. If one Hires Part of a Houſs 


(t) 3 Inſt. 65. 


cu) 3 Iaſt. 55. 
H P. C. 83. 


Hath (s) Two Houſes, and ſometimes lives ino 
and ſometimes in the other, Burglary mayy 
Committed in either of them: A Chamber in: 
Ins of Court, where one uſually Lodges,is a Mu reho 
fion-Houſe. For Every One hath a ſeveral pu ncer! 


ge in, which is Divided from the Re 
and Hath a: Door of its own to the St ouſe, 
This is His Manſion-Houſe. (t) But A Cha 
ber Above Stairs or Below, where Any Per 
doth Lodge as an Inmate, cannot be call'd z 


Manſion-· Houſe; So that if a Burglary is Con ry wr 


mitted in His Apartment, The Indictn nmit 
ſhall Lay che Offence to be in the Manſy 
Houſe of Him that Let it. For If the Ow * 
of the Houſe breaks into the Rooms of H 
Lodgers, and Steals their Goods, It cannot the 
Burglary to Break into His own Houſe ; bt 
It is Felony to Steal their Goods. 2. 7 
_ To tbe Intent to Commit ſome Felony within M urnir 
ſame. (u) If One Breaks a Houſe and Ent Mali 
with an Intent to Commit a Treſpaſs, a wit An. 
beat the Owner, Cc. It is no Felony. But 
che Intent was to Commit a Felony, by Brei 
ing and Entering, It is Felony, Tho the not 
tent was not Executed, or the Thief did iWurn'c 


- Harm: Otherwiſe of Robbery. [See Of Lau ot u 


from the Houſe, Ante.) 


By the 5 & 6 Ed. 6. ch. 9. To Rob Any Perſon in 
Boorh or Tent in a Fair or Market, the Owner bei 
within the ſame, is to be Puniſhed in Like Manner! 
Burglary, and without Benefit of Clergy, tho' witben 
His, His Children or his Servants Notice, or Hestia nly, 
By the 18 &liz ch. 7. None ſhall Have His CH dali. 
that commits Burglary. | 


1. Laws of England. 653 
| W. & M. eb. 9. He that ſhall Counſel, 
a7 ne Any Perſon to Commit any Burg- 
ſhall not Have the Benefit of the Clergy. 


[See the Statutes under Larceny from the 
ie ſupra, Concerning Robberies of Shops, 
archouſes, Coach-Houſes or Stables, and 
nacerning the Reward for Taking and Diſco- 
e of Perſons Guilty of Burglary, Cc. 
Ir Thoſe Statutes make Larcenies from the 
uſe, Ce. Puniſhable in the like Manner as 
relaries. ] 


By the 12 Aun. ch. 7. If Any Perſon ſha!l Enter the 
inſion or Dwelling Houſe of Another By Day or 
bt, without Breaking the ſame, with an Intent to 
Mmmir Felony ; or Being in ſuch Houſe ſhall Commit 
ny Felony, and ſhall in the Night-Time break the ſaid 
ouſe to Get out of the ſame, ſuch Perſon ſhall be Ta- 
n fo be Guilty of Burglary, and ſhall nor Have the 
nefit of Clergy. [See other Parts of this AQ, ſuprs. 
d the 24 H. 8. ch. 5. Of Excuſeble Homicide, Ante.] 


2. Arſon (from Ardeo to Burn) or Houſe- (w-) 11 Rep. 
urning, is a Felony ac Common Law, and is 29- 
Malicious and Voluntary Burning the Houſe ? __ = 
Another, By Night or By Day. 1 p C. 85. 
It muſt be a Burning ; for to put Fire into a 
ouſe, or Any Part of it, without Burning, 

not Felony, But If Part of the Houſe is 

Jurn'd thereby, It is Felony, tho' that Part is 

ot wholly Burn'd. If It doth Burn, and 

oeth out of ic ſelf, It is Felony. For the 

| * of the Indictment are Incendit & Com- 

it. 
It will be intended to be Done (x) Alalici- (1) 3 Inſt. 65. 
, if one Deſigning to Burn the Houſe of A. H. P. C. 85. 
only, does Burn the Houſe of B.; or if One 3 Cro. 378. 
Maliciouſly Burns His Own Houſe to the In- 

Uuz tent 


—az — = — = 
— 


e England. 


aſent to the Burning of ) Any Barn, Stack of Corn 
Grin, in the Counties of Northumberland, Cumber- 
ud, Weſtmorland or Durham, is Felony without 


Tgy - f a N | 
By che 22 & 273 Car. 2. ch. 7. It is Felony to Burn in 
Night-Time Maliciouſly Any Rick or Stack of Corn, 

or Grain, Barns, or other Houſes or Buildings, or 
Ins, in Any Place whatſoever. - But the Offender may 
ate Election to be Tranſported for Seven Years. 


So that now To Burn an Empty Barn in 
e Night Time is Felony. [See the 1 Ann. 
„ 9. Of Burning Ships, & c. And pag. 80. 


Inte. 


By the 1 Georg. ch. 48. If Any perſon ſhall Malicioufly 
t on Fire Any Waed, Underwood or Coppice, He 


ull ſuffer as a Felon. ¶ See more in the ſaid Sta- 
ute Concerning the Spoiling Timber-Trees, 
ruit-Trees, &c. And See the 22 & 23 Car. 2. 
5. 7. whereby Treble Damages are Allowed for 
Deſtroying Any Plantations of Trees, &c. 
hereof Three or More Juſtices of the Peace 
ay enquire By the Oath of 12 Men, Exami- 
wk Of Witneſſes upon Oath, &c. See in- 
4 | 

J. There are Other Private Felonies imme- 
liately Hurtful to the Subject, made Capital 
By Statutes ; which could not properly be 
Reduced to the Felonies Againſt the Life, Bo- 
dy, Gootls or Habitation. Theſe Concern Witch- 
craft, Records, Cattle, Ships, Bankrupt, and 
Forgery, 


1. Concerning Witchcraft. 


By the 1 Jac. I. ch. 12, Such as ſhall Uſe Invocation or 
Conjuration of Any Evil Spirit, or ſhall Conſult, Cove- 
nant with, Entertain, Employ, Feed or Reward Any 
Evil Spirit to Any Intent, or Take up Any Dead Per- 

Uu 4 ſon, 


(2) 3 Inft. 45. 
P. . 6, Ty on Invocation. (Qu.) Or It nothing furths 


An Inflitute of the Book I 
ſon, or Part thereof, To be uſed in Witchcraft, » þ 
uſed Any of the ſaid Arts whereby Any Perſon ſhally 
Kill'd, Conſumed or Lamed in His or Her Body, II 
together with their Acceſſafies before the Fatt & 
Suffer as Felons without Benefit of Clergy, 


This is Witchcraft in the Fir Degree; whe 
there are enumerated Fur Kinds of it. 
(z) If a Spirit does nor Actually appear y . F 
n 


be Done upon Conſultation, &c. or If a Dy 
Perſon, or Part of it, is taken up To be Use 
tho not actually Uſed. yet this is agreedy 
be within the Statute. But one mult acual 
accompliſh His Miſchief to be within the 1:1 
Clauſe of Killing, &c. To! 

Acceſſaries after the Fact may be Guilty d 
Felony, tho' the Statute only mentions Acc 
ſaries Before the Fact. But They ſhall Har 
Clergy, becauſe not Excluded. 

Witchcraft in the Second Degree is to ht 
Puniſhed in the following Manner, (viz ) 


Such 2s Take upon them By Witchcrafr, Inchant 
ment, Charm, Sorcery To tell where Treaſure is to 
found, or where Things Loſt or Stolen may be found; 
or To do Any Thing to Provoke Any Perſon to Us 
lawſul Love; or whereby Any Cattle or Goods « 
Any Perſon ſhall be Deſtroy'd, or To Hurt any Perſon 
10 His Body, Cattle or Goods, tho' the ſame be nt 
Effected; They ſhall for the firſt Offence Suffer 1 
Year's Impriſonment without Bail, and once Even 
Quarter of a Year ſtand Six Hours upon the Pillor, 
Ce. and for the Second Offence ſhall ſuffer as Fe pt 
without Benefit of Clergy. 57 


There are Five Branches in the Second Pan 
of the Act. But the Words, Tho' the ſame be ni 
Effected, make this Part Obſcure. [See 3 I: 
46.] The Three Firſt Clauſes and ay 

1 cem ent 


n to come under the Words Take upon 


hem. 


nd Offence Felony, or lays a Heavier Pu- 
ment than for the Firſt Offnce, It is al- 
ays implied That ſuch Second Offence ought 
be Committed after Judgment given for the 
} For the Indictment for the Second Of- 
"ce muſt recite the former Attainder. But 
s not Neceſſary that the Second Offence 
ould be of the very ſame Nature with the 


an t. 
1: Concerning Records. 


To Deface or Alter a Record is an Offence 
4 Common Law, and Puniſhable By Fine, 
""F: But, 


By the 8 H. 8. ch. 12 If Any Clerk or other Perſon 
be Steal or Willingly Take away, Withdraw or Avoid 

ny Record, or Parcel of the Same, Writ, Return, 

nel, Proceſs or Warrant of Attorney, in the King's 
„ert of Chancery, Exchequer, the One Bench or the Other, 
in His Treaſury, By Reaſon whereof Any Judgment 
: n be Reverſed, Ic is Felony in the Stealers, &c. 
Jn. WW beir Procurers, Counſellors and Abettors. 


(b) This Act does not extend to Judges of Any 


"Which are Inferiour to Them. [See the 8 Rich. 
1 4.] and It extends only to the Courts 
s W-preſly Named; and to the Court of Chan- 

j and Exchequer ſo far only as They proceed 

cording to the Courſe of the Common Law. 
Wy Theſe Words, By Reaſon whereof Any Fudg- 
ot ſhall be Reverſed, ſignify, whereby Any 
 Wdzment ſhall not take Effect; ſo that If the 
i leration is made Before or After the Judg- 


eat, Ic is within the Act. 
| * 


Nate, (a) That where a Statute makes a Se- (a) 3 Inſt. 46, 
H.P.C.8. 


| b 
« Wourt, becauſe It begins with Naming Clerks, mn Inft. 77, 
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By the 21 Fac. 1. ch. 26. To Acknowledge orf 
cure to be Acknowledged Any Fine, Recovery, | 
Enroll'd, Statute, Recognizance, Bail or Judgmem 
the Name of any Other Perſon or Perſons, not. 
or Conſenting to the ſame, is Felony without the 
nefit of the Clergy ; but without Corruption of gi, 
Or Taking away Dower ; neither ſhall It extend 
Judgment acknowledged by an Attorney of Recyyy 
Another Perſon. © 

By the 4 ,. & M. ch. 4. To Perſonate Any Ot 
Perſon Before Any Commiſſioner Authorized to ti 
Bail in the King's Bench, Common Pleas or Ex 
whereby the Perſon ſo Repreſented may be liable tg 
Payment of Any Money, c. to be Recovered int 
ſame Suit, is Felony. : | 


3. Concerning Cattle. 


By the 22 4 23 Car. 2. ch. 7. To Kill or Def 
Horſes, Sheep or other Cattle in the Night- Time 
liciouſly, Unlawfully or Willingly, is Felony, } 
ſuch Atrainder ſhall work no Corruption of Blood, li 


of Dower, or Diſinheriſon of the Heir, Yer Libem f. C 
given to the Offender to Avoid Judgment of Death 

making Election of Tranſportation for Seven YehM py the 
e. Any Returning within Seven Years {ball ſulWhpt, anc 


Death. 
If Any ſhall in the Night Time Maliciouſly Mu 


ys aft 
or Otherwiſe Hurt any Cattle, or Deſtroy Any Pl 


rrende 


tation of Trees, or Throw Down Incloſures, They H be Ex 
forfeit to the Party Grieved Treble Damages by Ati Diſclc 
of Treſpaſs upon the Caſe. en'd or 

Upon Complaint of the Parties injured Three d Pape 
More Juſtices of the Peace may enquire By the Oi the C 
of 12 Men, Examination of Witneſſes upon Osth Boo! 


ime of 
ower ; 
eValu 
Hon | 


Any Lawful Means concerning ſuch Offences and (i 
fenders, and ifſue Warrants to ſummon Jurors, u 
Apprehend Suſpected Perſons, and Cauſe others th 
ſcem likely to make Diſcovery to Appear, and Givel 
formation upon Oath, &. | ! 
The Proſecution muſt be within Six Months after 
Offence Committed. 


4. Cat 


l. | Laps of England. 


Concerning Ships. 


by the 1 An. ch. 9 If Any Captain, Maſter, Ma- 
. Ce. belonging to Any Ship ſhall willfully De- 
yy the Ship, or Procure the ſame to be Done, to the 
:1dice of the Owner or Merchant that ſhall Load 


005 chereon, Theyſnall ſuffer as Fe lons withoutClergy. 


[See the 22 & 23 Car. 2. ch. 11. and Concern- 
> the Offences of Soldiers and Mariners, Tit. 
Vick Felonies ; and 11 & 12 Vz. cb. 7. For the 
"re Effectual Suppreſſion of Piracy, antea.] 


y the 12 Am Seſſ. 2. ch. 18. Entituled, An AF For 
Preſerving All ſuch Ships and Goods thereof, as are forced 
Shore or Stranded, &c. It is Enacted, That If Any 
fon makes Holes in Any Part of the Ship, or Steals 
y Pump, or does any Thing tending to the Loſs of the 
ip, He ſhall be Guilty of Felony without Benefit of 
ergy, [ See the 4 Georg. ch, and Of Wreck, Book 2 ch. 2.] 


5, Of Bankruprs. 


By the 5 Georg. ch. If Any Perſon becoming Bank- 
pr, and Againſt whom a Commiſſion of Bankrupt hath 
en Awarded and Iſſued out, ſhall not, within 30 
ys after Notice in Writing and in the Londin Gaxette, 
rrender Himſelf to the Commiſſioners, and ſubmir 
de Examined upon Oarh (Except Quakers) and trul 
Diſcloſe and Diſcover How He Hath Diſpoſed, Af- 
en'd or Transferr'd his Effects or Eftate, and all Books 
d Papers Relating thereunto, &c. and alſo Deliver up 
dcthe Commiſſioners all ſuch His Effects or Eſtate, and 
Il Books and Writings relating thereunto, as at the 
ime of His Examination ſhall be in His Cuſtody or 
ower ; or if He Removes or Conceals His Effects to 
eValue of 201. then He ſhall be Adjudged, upon Con- 
Hon by Indictment or Information, a Felon without 
ogy or the Benefit of Any Statute made in Relation 
o Felons, 


6. Concerning Forgery of Falſe Deeds, &c. 
Bank- Notes, Exchequer-Bills, Stamps, South-Sea 
bonds and Lottery-Orders. | 

5 Fot 
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660 An Inflituteof the Book] 
For Falſe Deeds, &c. 5 


By the 5 Eliz. . 14. To Forge or Publiſh a Pon 
Deed, Court-Roll or Will in Writing, after Conyis 
for the firſt Offence, It is Felony without Clergy. ; 


of Forgery, cb. 3. peſt. ] 
For Bank-Notes, Oc. 


By the 8 9 V. 3. ch. 19. f. 36. To Forge or (/ 
terfeit the Common Seal of the Bank of England 9. 
Sealed Bank-Bill, or Any Bank-Note of Any Sort w 
ſoever, ſigned for the Governour and Company of ti ſ 
Bank, or To Alter or Raze any Endorſement on 4 


Bank-Bill, or Note of Any Sort, is Felony wir” 
Clergy. | "4 
23.0 

1 umbe 

For Exchequer-Bill.. — 


By the 7 & 8IW. 3 ch. 31. § 78. To Forge or Cy 
terfeit Any Bill of Credit, as by this Statute The Ca 
miſſioners of the Treaſury may iſſue out, or Tenderj 
Payment Any Forged or Counterfeited Bill of Ci 
or Demand Money thereupon at the Exchequer (kng 

ing the ſame to be Forged or Counterfeited) with 
tention to Defraud Any Perſon, is Felony, [See t 
the 8 & 9 V. 3. cb. 23. 5 Ann. ch. 13. 7 Am hy 
9 Ann. ch. 7. 1 Georg. ch. 12. where ſuch Offence i 
Relation to Exchequer- Bills, iſſued by Aut horiry of th 
Statutes, are made-Felony without Clergy. 


For Stamps. 


By the 9 & 10 V. 3. eb 25. §. 59. To Counterki 
or Forge Any Stamp, or Mark or Impreſſion of the ſin 
upon Any Vellum, Parchment or Paper, thereby t 
Defraud His Majeſty of His Duties upon Vellum, & 
or To Utter or Sell Vellum, &c. with fuch Counts 
feit Mark, knowing ſuch Mark to be Counterfeit, is Ft 
Jony without Clergy. [Sce the 10 m ch. 19. 10 
ch. 16. 12 Am. cb. 9. 12 4m ch. 19. in Relation 
the Stamps or Marks provided by thoſe * 

eme 


1. Laws of England. 


or South-Sea= Bonds, 


y the 9 An. ch. 21. To Forge or Counterfeit the 
I. mon Seal of the Sent h-Ses Company, or To Forge, 


Diſpoſe off, or put away, Any ſuch Forged, Cre. 
4 (knowing the ſame to be ſuch) or To Demand the 
ney, or Any Part thereof, of the Company, or Any 
Their Officers, with Intent to Defraud Any Perſon, 


0 elony without Clergy. 
Or 4 

t N For Lottery- Orders. 

? . 


By the 12 Ann ch. 2. To Forge or Counterfeit Any 
tery-Order made in purſuance of the 9 Ann. ch. 6. or 


umber or Principal Sum of any ſuch Order, or To 
unterfeit the Hand of Any Perſon to ſuch Order, 
hereby ro procure a Fraudulent Aſſignment, or To 
ll Any ſuch Order (knowing of the Forgery, Cc.) 


f is Felony without Clergy. [Sec 5 Georg. ch. 
der: | 
*. dee of Felonies By Goalers 14 Ed. 3. ch. 10. By Haut- 


in the Night, or with painted Faces, &c. 1 H. 7. 
„ By Purveyors, 28 Ed. 1. cb. 2. 36 Ed. 3. ch. 2, 3, 
5 d. 3. ch. 2. But ſee alſo 12 Cor 2. ch. 24. 13 & 
Cor, 2. ch. 20. By Agyptians, 1 & 2 Ph. & M ch. 4. 
Hz ch. 20. By Cutters of Powdike, 22 H. 8. ch. 11. 
& Pb. C. M. ch. 19. By Treſpaſſers on the Borders, 
ad Rioters in the Counties of Cumberland, Weftmorland 
d Biſhoprick of Durham, 43 Eliz. ch. 13. For the Sup- 
eſſion of Meſ5-Troopers, 13 & 14 Car. 2.ch. 22. For Pre. 
ting Abuſes in Paying Seamens Wager,g & 10 W. 3. ch. 

1 Georg. ch, and the 4 Georg. For more EffeQual 


no anſportation of Unlawful Exporters of Wool. {Sce alſo 
yt bereit and Coſmnage, ch. 3. pet.] 

. 

q I hare now Given a Summary Account of 


ne Capital Offences, (viz. Of High Treaſon, 
etit-Treaſon, and Felonies Publick and Pri- 
ate, It followeth That I ſhould treat of Miſ- 
lemeanors, or Offences Not Capital. But be- 

3 cauſe 


nterfeit or Alter Any of Their Bonds, or to offer 


23. or the 10 Any. ch. 19. and rb. 26. or to Alter the 
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2 Lums of England. 


py the 8 H. 6. ch. 12, Procurers, Counſellers and 
beltors in Stealing or Imbezilling Any Record are 


incipal Felons- | 
By the 3 H. 7. cb. 2. Procurers, Abberters and Re- 


vers of a Woman, Wife, Widow or Maid, having 
inds or Goods, and Carried away againſt Her Will, 
Lirried or Defil'd, are to be Deem d Principal Felons, 
„ concerned Before or After the Fat, 


II. An Acceſſary ( Particeps Criminis, Acceſſort- . 
;) is He that b doc the Chief Actor, but one -— 5 
hat is concerned in the Felony By Command- 
rene, Aid or Receipt. (g) By Commandment (g) 2 Iaſt. 
l Thoſe are included that Incite, Procure, 182, 183. 
et on, or Stir up Any other to do the Fact, Dult ch. 161. 
nd are not preſent when the Fact is Done. P. 396. 
jo By Aiding All Perſons Counſelling, Abet- 
ing, Plotting, Conſenting, Furniſhing with 
Veapons, and encouraging to do the Act may 
e included, if They are not Preſent when 
he Act is done. If the Party Commanding 
xr Aiding is Preſent, He is a Principal. Re- 
pt is when one knowing of the Felony, Re- 
eives the Felon and Conceals Him and His 
prog. TW 2 
(h) In High Treaſon There are no Acceſſaries, i 
but All 2 [See ſupra. | 9 57 
In Petty Treaſon and other Felonies (except 2 Inſt. 183. 
Petty Larceny ; See Supra.) there may be Ac- 3 Inſt. 20, 27, 
ceſſaries. f Vet The Acceſſary cannot be Guil- If B F 18. 
ty of Petit Treaſon where the Principal is 223. TY 
tound Guilty of Murder. The Offence of an Dalt. ch. 16+. 
Acceſſary can never be of a Higher Nature p. 394. 
than that of che Principal. 


nnn. 
1 


ton _— 
_ — 


Acceſſorius ſequitur Naturam ſui Principalis, 3 Inſt. 


139. 
There 
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There may be an Acceſſary in My, 
Piracy and Preamunire. In Petit Lays 
Treſpaſſes Vi 2 Armis, There are no Arg mmi 
ſaries. For As in the Higheſt Offence then 
no Acceſſary, ſo it is in the Loweſt Offen 
or in All Offences under Felony, as in Rig 
Routs, Forcible Entries and other Treſpaj 
Vi & Armis. Here All are Principals a 

(), laſt. 3 15. fore Oblerved. (i) He that Receiveth a I 
aſſer, After the Treſpaſs is Committed, is 

Fre aſſer, unleſs the Treſpaſs was done 

His Uſe and Benefit, and He Agreeth to 


afterwards; for then His ſubſequent Ag /] . 
ment amounceth to a Commandment. But Moche 
the Laws of the Foreff A Receiver within ld r 
| Foreſt is a Principal Treſpaſſer, tho' the Tri, t 
paſs was not Cone to His Uſe and Bene e < 
Sollf He Receives the Fleſh of the King's Veit be 
ſon, knowing it to be the King's Veniſon. Nba. 
6) 2 Inf, (K) There are Acceſſaries Before and e cb 
182. ter the Fact. 1. An Acceſſary Before che Pi felc 
3 Inſt. 357. is He that Commandeth or Aideth in Mnde: 
H. P. C. 217, Commiſſion of a Felony, and is Abſent vt no 
3 It is Done. But when the Execution vari_gh 24. 
Date. ch 161. from the Command as to a Perſon Ski n) 
p. 395, 396, (not as to the Time or Place) or in the Nau di 
397. of the Offence, or if the Commander Revo din 
His Command, The Commander is not M ges 
ceſſary. But If One Commands Another Mcceſ 
Poiſon ſuch a particular Perſon, and Ma; 
Shoors Him, or It One Commands Anothaiicoe 
to Beat ſuch a Man, and He Beats Him Mean. 
f | Death, The Commander is Acceſlary. Wiſor 
f Manſlaughter There Can be no Acceſſaries bt On 
4 (1) 2 Inſt. 182, fore che Fact, becaule the Killing is ſuppolet by 
183 to be Done Suddenly, and without PremevWelor 

H.P. C. 218, tation. 2. (1) An Acceſſary After the Fadi 

219. | whet 

Dale. ch. 161. V. 


p. 398. 1 


bh, 2. Laws of England. 


en one Receiveth a Felon by Concealing 
ng relieving Him whom He knoweth to Have 
\mmitted a Felony. An Acceſſary After 


Fact is only by Receiving. [See the 3 & 4 
eng + M. cb. 9. 5 Ann. ch. 31. Concerning the 
Rigging or Receiving Stoln Goods.] A Felo- 
pa muſt be Committed, and One muſt know 
n to be the Felon to be an Acceſſary After 
Tr Fat, A Relieving a Felon with Mo- 
% iy, Victuals or a Horſe for His Journey, 
ic owing Him to be ſuch, makes one Acceſ- 


2 nd receiving His Wife, may be Acceſſa- 
But if che Wife receives the Husband, 
e ſhall not be as an Acceſſary, for ſhe is 
t bound to Diſcover the Offence of Her 


eh. I. in Princip. ante. ] If a Man is Attaint 
Felony in One County, Notice of the At- 
nder is preſum'd in the ſame County, (Qu.) 
t not in Another County. [See 2 Ed. 6. 


24. 
(n) One Receiving a Felon that Hath en- 
dinto a Recognizance to Appear, or One 


ſes not to Appear againſt Him, &. is not 
L ccelſary; for this is not Receiving the Fe- 
cho Sending Letters in His Favour, Ad- 


iſonment. 


tony, | 
Vor II. IL RULIS 


ing Witneſſes not to Appear, is a Miſde- 
n eanor, and may be puniſhed by Fine and Im- 


One may be an Acceſſary to an Acceſſary; 
by willingly Receiving an Acceſſary to a 


to the Felony After the Fact. (m) And 
Law is ſo ſtrict in this Caſe, that © 
other receiving His Brother, or a Huſ- H. P. C. 65, 


219. 


Dale. ch. 16 f. 
p. 398, 399. 


wband ; neither ought She to accuſe Him. 


(n); Inft, 
138, 139. 


nding Letters in His Favour, Adviſing Wit- H. P. C. 218, 


19. 


Dale. ch. 16m. 


p. 398, 400. 
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_— 


RULES Concerning Acceſſuie, 


Co XXY HER E an Ad of Parliament mah 
(a) 3 Toft. | a Felony, Ir doth Incidently 
16.20,45, 59, ſuch Acceſſaries as would be Acceſſaries 
7 3 Fore or After a Felony at Common Law; th 
H.P.C 21 f. many Acts of Parliament, which make and 
Dale. ch. 161. fence Felony, Expreſly make Mention ( 
p. 396, 397, Abetters, Counſellers, Procurers and Cy 
400,  _ Cealers; which the Law would have interpry 
1:27 edto be included of Courſe. * 
W 2.4 1; He that Commandeth or Counſellethi 
Commit an Unlawful Act, is Acceffary 1 
> 0.2 All chat hall Enſue upon that Evil Ad, b 
224 d not to any Act that is Diſtinct from it. 
(p): Inſf. 183. (p) The Acceſſary ought not by Com 
3 laſt. 139, Law to be forced to Anſwer before the Pring 
255 pal is Attainted. Vet If the Acceſſary w 
He C He may pray Procels, againſt the Inqueſt þ 
— 51 fore the Principal is Attainted; for Eve 
Dalr. ch 161. Man may Renounce the Right which the Ia 
p- 400. allows. But the Courſe is, That If the Pm 
FCipal pleads Not Guilty, the Acceſſary ſhall al 
plead not Guilty, and may be tried By ons 
Izaqueſt. But If the Jury find the Principal nd 
Guilty, They ſhall, find the Acceſſary alk 
2d: e e 
(q) If the Principal upon His Arraignment 
183, Confeſles the Felony, and before Judgment 
4 Rep. 43,44. Qbtains Pardon The Acceſſary is thereby Dil 
H. P. C. 221. Charzed, becauſe the Principal was never At 
tainted. ¶ But See the 1 Ann cb. 9. poſt. ] 
(r)H.p.c, (r) One Acquit as Principal ſhall not bt 
224, 244. Arraigned as Acceſſary before the Fact; but 
Kely. 25, 26. He may as Accellary after the Fact. * i 


"34" 


ow WT wu 


17 


h. 22 Laws of England. 


e is Acquit as Acceſſary, He may be Ar- 
igned as Principal. 
(s) Acceſſaries Beforeand After the Fact are 


rg), poſe ] 


By the 1 Ann. ch. 9 If the Principal be Convict of 
Joay, Stand Mute, or Challenge Peremptorily above 


h Principal Felon had been Attainted, notwithſtand- 
> ſuch Principal be Admitted ro His Clergy, Par- 
d, or otherwiſe Delivered Before Attainder. 
d ſuch Accefſary Convicted, If He ſtands Mute, 
Challenges as aforeſaid, ſhall ſuffer as if the Principal 
ad been Attainted, 

Byers and Receivers of Srol'n Goods, . knowingly, 
y be Proſecured for a Miſdemeanor before the Prin- 
ul is Convicted ; whieh ſhall Exempt Them from be- 
g puniſh'd as Acceſſaries when Principal is Convicted. 


b, 

by the 5 Ann. ch. 31. If Any Perſon ſhall Receive or 
knowingly Any Stol'n Goods, or knowingly Har- 
r or Conceal Felons, He ſhall be Taken as Acceſ- 
to the Felony, and being convict ſhall ſuffer Death as 
elon. [See the 3 & 4 W CM ch. 9. infra] And If the 
ncipal cannot be Taken ſo as to be Convitt, yet the 
fon Buying or Receiving knowingly may be Proſe. 
ed for a Miſdemeanor ; which ſhall Exempt the OF. 
der from being puniſhed-as Acceſſary, If the Piinci- 
be afterward Convict. 


dee the 4 Georg. ch. Concerning the Tranſ- 
tation of Any Perſon Receiving or Buy- 
p dtol'n Goods by the King's Mercy, Cc. 
d the 4 Georg. ch. where Any Perſon Ta- 
h Reward under Pretence of Helping One 
His Goods Stol'n, &c. 

ee alſo Of Arraignment, Book 4. Chap, 5. 


- X23 III. 


(s) aft. 138. 
Da'r. ch 167. 


niſhable with Death. [See of the Benefit of p. 396, 400. 


Jurors, The Acceſſary may be proceeded againſt as if 
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III. Ct) The Benefit of the Clergy was 
18 Antient Privilege 4 the Church x_ the | 


Clergy. in Orders claim'd to be Delivered to Hi 
dinary to Purge Himſelf of a Felony. 1 
(e) Inft.633, che Pope Endeavoured to Exempt the Cley 
- 4 7- from the Juriſdiction of Lay-Judges in Caſs 
2 Cro. 431. Life and Member; which the Temp, 
Kely. 99,100, Courts would not yield to, but only in g. 
10,102. (vix.) as to this Privilege in Caſe of Feloy 
[See Weſt. 1. ch. 2. Art. Cler. ch.15.) The Cont 
verſy betwixt the Eccleſiaſtical and Temp 
Juriſdiction being thus adjuſted, All Perl 
that could Read were allow'd to be Cle 
For Heretoſore Few were bred up to Learniy 
unleſs Thoſe that were Deſign'd for Orc 
But If the Party could not Read He was to 
Hang d. 
Men that were Blind, & c. or Women (whit 
By Any Diſpenſation could not be Admin 


to be of the Clergy) Infidels and Hereticks, we 
not Allow'd ic. But where It was Allowalk 
There were very few Caſes wherein the Co 
mon Law Denied it [See infra. ] 


This Claim of Clergy might antient]y 


made upon Arraignment and Before Cor 
(u) 2 Int. ction. (u) But now It cannot be claim 

164, 635. after Conviction ; becauſe It is for the k 
Hob. 289, vantage of the King as to the Forfeiture oft 
HPC 239. Lands and Goods of the Clerk Convid, a 
e for the Advantage of the Clerk Himſelf 1 
make His Challenges to the Inqueſt ; andpe 

haps He may be acquitted, and then Hes 

not need this Privilege. [ See 25 Ed. 3. ch. 

(w) 2 Inſt. (W) After Conviction It may be Allow 'd a 

633. Favour tho' the Party does not claim it; ti 

Hob. 289, others ſay, that the Criminal is to claim 
299,291,292. W 


0; h. 2. Lans of England. 


hen It was Allow'd, The Clerk was Deli- 

was ed to che Ordinary to make His Purgation. 

re is purgation was to be By His -own Oath 

His ming His Innocency, and the Oaths of 

y. elre Compurgators as to their Belief of it. 

the Clerk fail'd in His Purgation, He was 

prived of His Character, whereby He be- 

me a mere Lay- Man, or He was to be kept 

Priſon till a Pardon. If He Purged Him- 

, He was ſet at Liberty. Sometimes the 

livery to the Ordinary was (x) without (2); Rep. 
rgation, as upon Attainder by Confeſſion 110 

the Felony, or By Verdict, where the Fe- 11 Rep. 30. 
ny was Notorious, and then the Clerk was Hob. 289. 
de Degraded or kept in Priſon By the Or- E * 
ary. [See 23 H. 8. ch. 1. and Of Appeal, . 
uk 4. ch. 5. ] tho the Ordinaries Even in 

hoſe Caſes would frequently proceed to Pur- 

ation, 


Ld 


By the 4 H. 7. ch. 13. A Convict of Felony (not , 
ing within (y) Orders) ſhall be Burn'd in the — (yy) 2 Inſt. 


the left Thumb before He is Delivered to the Ordi- =—_—_ 288, 


uy, 
Every Perſon {not being within (y) Orders) which 29%: 

lith been once admitted . the Benefit of the Clergy, N C. 230, 
don the ſecond Arraignment ſhall not be admitted to Du "= 

But if One in Orders asks the Benefit of the Cler- Pt. ch. 190. 
the Second Time, He muſt ſhew His Orders, or P 533: 

ls Ordinary's Certificate. 


This Statute was Repeal'd, as to Perſons in 

Drders, by the 28 H. 8. ch.1. and 32H. 8. cb. i. 

but it is Reviv'd by the 1 Ed. 6. ch. 12. F. 4. 

z) It was the firſt Statute that was made for 

burning in the Hand. Yet ic did not intend (2) , Inft.q3. 
hat the Burning ſhould be any Part of the Hob. 294. 
Xx 3 Judg- 


. 
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(a) Kely. 47, 
42. 


Judgment, but only That the Criminals mig 
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By the 
ged of 
je Clerg 
gion Of 
zy the 
lony, 
lergy, © 
Requi 
onvict. 
Larce 
otredtie 


1 Abo 


be known upon the ſecond Offence. 


By the 18 Eliz ch. 7. An Off:nder admitted to g; 
Clergy, After Burning in the Hand, ſhil1 not be Dq 
vered to His Ordinary, but ſhall be Eolarged By d 
Court, or be Detsined in Priſon at Diſcretion ; but ng 
longer than for one Year. LEY 


So that now Purgation is wholly taken: 
way By this Statute. 


One admitted to His Clergy ſhall nevertheleſs Az 
ſwer for All other Felonies within the Clergy, 


Sott 
holly 
er the 
me E 
Note 
e B 
dee 1 
II it 


But the (a) Practice is otherwiſe, and! 
Thought to be according to Law. 


By the 3 &' 4 W. c. M. ch. 9. If a Woman is Convis, 
ed of an Offence, for which a Man might Have the 

enefit of His Clergy, She (upon Her Prayer to Har 
the Benefit of this Act) ſhall be forthwith Burn'd inthe 
Hand, and kept in Priſon not Excceding a Year. [St 
the 21 Jac. 1. ch. 6 

Perſons Indifted of Any Offence, for which by Ver. 
tue of any farmer Law They are Excluded from Clergy, 
if Convicted by Verdict or Confeition, ſhall not be ab 
mitted to the Benet thereof, If They ſtand Mute, u 
will not Anſwer Dire&ly to the Felony, or ſhall Chil 
Ienge peremptorily Above Twenty, 

After Burning and Allowance of Clergy The Judg: 
may Diſcharge the Offender, or Bind Him to His Gor 
Behaviour. 


arcen 
e ſent 
ead c 


Note, That By the Common Law whett 
the Clergy was Allowable, It was allow'd tho 
the Party was Convict by Confeflion or Ver 
dict, or ſtood Mute, or Chalienged abo 
Thirty-Five, 


a Statute, The Benefit of the Clergy is to be 39, 53. 
low'd, tho' the Statute ſays Expreſly That II. P. C. 235. 


b. 2 Laws of England. 671 


By the 4 @ 5 V. &.M ch. 24+ If Any Woman is Con- 
ged of a Felony, and hath once had the Benefit of 
e Clergy, ſhe ſhall be Excluded from it upon a Con- 
gion of any other Felony. 

By the 5 Aun ch 6. If Any Perſon Convict of ſuck 
lony, for which He ought to Have the Benefit of the 
lergy, doth pray the Benefit of this Act, He ſhall not 
Required to Read, but ſhall be puniſhed as a Clerk 
nvict. And Perſons Burn'd in the Hand for Theft 
Larceny may be ſent by the Judges to a Homſe of 
arretion or Workhouſe, not leſs than Six Months, 
r Above a Year, 


* — — 


So that Reading at laſt as well as Purgation is 
holly laid afide. The Burning is now taken 
vr the Benefit of the Clergy, which Hath the 
me Effect as Purgation had before. 

Note, That a Lord of Parliament ſhall have 
e Benefit of His Clergy without Burning. 
See 1 Ed. 6. ch. 12. Sect. 14. and See of Per- 
ns in Holy Orders, Ante in the 4 H. 7. ch. 13. 


By the 4 Georg. ch. Perſons Convict of Felony, 
arceny, & c. within the Benefit of the Clergy, may 
eſent to the Plantations in America for 7 Ycars, in- 
cad of Being Burn'd in the Hand. 


{ULES Concerning the Benefit of the 
Clergy. 


| N All (b) Felonies (Except for Robbing (b) 11 Rep, 
Churches) The Offender ſhall Have His 29. 


. 
— — 


— — ws 
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es 
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lergy, unleſs It is Expreſly taken away By 31 ff. 1174. 
ome Statute. 9 H. P C. 230, 
(e) Where Any Offence is made Felony By (e); fact. 


ne Offender ſhall ſuffer Pains of Death. For Kely. 103. 
W the 
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An Inflitute of the Book 
the Benefit of the Clergy is ſuch a Privils 
that no General Words in an Act of pi ke 
ment ſhall take it away from the Offender 100 
(a) 11 Rep. (d) Where- ever Clergy is Taken away ji 
14 Statute, The Offence laid in the Indiqmę 
P.C.23!. muſt be upon that very Statute, otherwiſe 
Offender ſhall have His Clergy ; As upon & 

3& 4Ph. Mar. ch. 4. The Indictment ny 

be Malitioſe; upon the 8 Eliz. ch. 4. It mi 

be Clam & Secrett, otherwiſe Clergy ally 
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o 


Go th 
All C 
ww T! 
bſeq! 
all f 


able. 
te) H. p. c. (e) If a Statute takes away Clergy fra 
231. the Principal, It is not to be taken away fra 


the Acceſſary; unleſs the Acceſſary alſo 
| particularly included. 
i) Rep. (f) If one Hath His Clergy Allow'd, | 
110. may purchaſe Goods, tho* the Goods whit 
— 4 C. 241. He had at the Time of Conviction were Fx 
— * ?9% feited. And He may Retain the Profits , 
: His Lands that ſhall ariſe afterwards. Forty 
Statute of the 18 Eliz. ch. 7. is in lieu of Pu 
4 or Pardon. [See Of Forfeiture, Bull, 

- i 


eceſſan 


Yr mou 


. | 

Hob 204. (g) The Benefit of the Clergy, or Burnin 

35 C. — in the Hand, Reſtores One to His Credit; b 

Kely. 37, 38. cauſe It cometh into the Place of Purgationa 

the Common Law, which ſuppoſeth he mig 

be Not Guilty, tho” It is Contrary to the Ve! 

dict. [See Of Evidence, Book 4. ch. 4. | | 

I Hinted before that there were very fe 

th) 2 Toft Caſes wherein the Common Law denied the 

150,634,635. Benefit of the Clergy. (h) It was Denied a 

36. ly in High Treaſon Againſt the King, an 
71 Rep. 39. Sacrilege, And. NF OS 

KN 


Bail. 


* 


cee 47. 


Amour. 


Bail. 


Lars of England. 


y the 25 Ed. 3. ch. 4. Pro Clero, Every Clerk Convict 
Any Treaſon or Felony (not rouching the King 
nſelf) ſhall be Delivered to the Ordinary. 


& that After this Statute There was Clergy 
All Caſes but Freaſon and Sacrilege. But 
\w This Privilege is taken away by Many 
ſequent Statutes in ſeveral Offences, which 
all ſer down Alphabetically. 


Before the Fact Maliciouſly 
in Petty Treaſon, Murder, 
| Burglary, Robbery in Dwel- 
ling-Houſes, or in or near the 


5 High-way „ Houſe-Burning, 


or Burning of Barns wherein 
there is Corn or Grain. 4 & 5 


Ph. & M. ch. 4. [See under 
(the Proper Heads, infra.] 


To Imbezil to the Value of 


1 Twenty Shillings, &c. 22 Car. 


2. ch. 5. [See Of Publick Felo 
nies, Ante ch. 1.) 


C To Acknowledge or To 
Procure to he Acknowledged 
(Being Acceſſary Before the 
Fact) any Fine, Recovery, 

1 Deed Enroll'd, Statute, Re- 

— B AIL or Judg- 


2 ment, in the Name of Another 


not Conſenting or Privy. 21 
Fac. I. ch. 26, See the 4 5 
. & M. ch. 4. For a leſſer Pu- 
Bi be For Perſonating 


Bail before Commiſſioners in 
the Country; and the 9 6 
| 10 


- 
* 
* 
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E M. 3. ch. 41. For Perſy 
I ting Seamen, Their Wy 
Bail. Relations, Creditors, &, j 
| Receipt of the Wages Dy, 
| (ſuch Seamen. ; 


Not Surrendring Ther 
ſelves, or not Submitting 
| be Examined, and upon Tix 
Bankrupt» Examination not Diſcoyery 
| How they Have Diſpoſed 
| cheir Eſtates and Effects, 


* Georg. ch. 


| Ne the E ha 
ee] onceal'd the Birth, fo 8 
Baſt bo Chit- < It Doth not Appear hett 
_ | che Child was Born Aliveq 

(Dead. 21 Fac. 1. ch. 27, 


5 Taking away Goodsin hr 


very» 


Booth or Tent in any Fair 
Market. 5 & 6 Ed. 6. cb. 


Buggery. 3 5 Eliz. ch. 17. 
23 H. 8. ch. 1. 18 Eliz d 


| 7. Acceſſaries Before, 40 
Burglary. Ph. & M. ch. 4. Before 4 
After, 3 & 4 M. & M. cb. 


) 23 H. 8. ch. 1. 25 H. 8. ch 


Booth. 


Burning- Houſes, 
or Barns with 
Corn. 


43 Elix cb. 13. Acceſſaries x 

fore 23 H. 8. ch. 1. 4&5! 
& M. ch. 4. 

Captains. 4 See Mariners. 

Above Twenty, If the I 

| ditment be for ſuch an 0: 

Challenge of 3 fence, for which the Cleig 

Furors. is not allow'd, if the Party 

Convicted By Verdict or Cot 

(feſſion. 3 & 4W.& M. cb. b 


2. Laws of England. 


ration. 3 See Witchcraft. 


74 To Acknowledge in the 
Exrelſ d. Z Name of Another. See Bail. 


To Remain above a Month 
in England or Wales. 1 & 2 
pant. Ph. & M. ch. 4. Conſorting 
with Them for a Month. 5 

Eliz, ch. 20. 
$ To acknowledge in the 

Name of Another. See Bail. 


Of Deeds, &c. upon Second 
Conviction 5 Eliz. cb. 14. 
Of Bank- Notes 8 & 9 W. 3. 
ch. 19 F. 36. Of Exchequer- 
Bills & 8 V. z. eb. 31. N 78. 
Of Stamps 9 10 V. z. cb. 25. 
very. 38 59. South Sca-Bonds 9 Ann. 
ch. 21. Lottery Orders 12 Ann. 
ch. 2. 5 Georg. ch. See of 
Forgery at the End of Chap. 1. 
Ante, And the 10 Ann. ch. 19. 
For Stamps on Cards, Dice, 
Linen. Silks, Paper, &c. 

i Re Unleſs He Apprehends the 


4; for Re- 3 Offender, In ſome Caſes Ouſt 
ard, of Clergy. 4 Georg. ch. 


1 Ed. 6. ch 12. 2 & 3 Ed. 6. 
„Stealing. 50555 Acceſſaries Before and 
After 31 Eliz. ch. 12. 


In the Day- time and taking 
„i. Brealing. * - Value of Fs. 39 Eliz. 
See Robbery. 

euits, See Priefts. 
To Acknowledge in the 
8 Name of Another not Privy. 


uugments. | 
See Bail, Maim- 
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| any Perſon Mallick | 
3 220 23 Car. 2. ch. 1. Cod, 
Maiming. lors, Aiders and Abettoy, , 
alſo Felons without Cleig 

Maid. 3 See Woman. 


Captains and Marinen 
longing to Ships and Deftr 


Mariners. ing the ſame. 1 Ann. ch. 9 
See 4 Georg. ch. rivy 
And See Wreck, infra. ſell 
Munition. 4 TolImbezil. See Army 
23 OS & 25 1 1 ts 
3. 1 Ed. 6. ch. 12. Acceſ : 
Murder. ries Before 4 & 5 Ph. 6.185” 
ch. 4. 


Mute Stand- | 
ing, or not > 3 & 4 WCM cb. 9. 


ſwering Di- 
rectly. 

Naval Stores. % To Imbezil, See Am ilege 

Ordnance. 4 Tolmbezil, See Army, 

Taking above Twelve. pen 

from the Perſon Clam G 

Picł- pocket. crete, 8 Eliz. ch. 4. Accel 

ries Before 3 & 4W.& 

ch. 9. | 

11 & 12 V. z. ch. 7.andit 

Acceſſary Before and Afteri 


Piracy. ſome Caſes to ſuffer as Pri 4 
ipal. i 

of Malice Prepenſed. 118%; 

Poiſoning. 12 52 n e . 


Poi 


) 


Laws of England. 


Not Departing the Realm 
| within a Time Limited, or 
jþ Racaſants. IReturning without the King's 

0 Licence. 35 Eliz. ch. 2. 
; Thoſe who Receive, Re- 


ef, and Fe- 


furs lieve or Maintain Them know- 


ingly. 27 Eliz. ch. 2. 

Thoſe who Attempt to kill 
/ Coun- Jor do Strike or Wound Him 
ſellors. in the Execution of His Of: 
fice. 9 Ann. ch. 16. 


fe, 4 18 Eliz. ch. 7. 


wk ; To Acknowledge in the 
gn Kante. 7 Name of Another. See Bail. 


| ; To Acknowledge in the 
4064 Name of Another. See Bail. 
jatern. 2 1 Georg. cb. 5. 
bbery of 
bwrches Or . 1 Ed. 6. ch. 12. 
lege. 
23 H. 8. ch. 1. 25 H.8.ct 
bbery in or 3. 1 Ed. 6. ch. 12. Acceſſa- 
ar the Higb- Gries to Robbery in or near 
3 the High-way 4 & 5 Ph. & 
M. ch. 4. | 
39 Eliz. cb. 15. 3 & 4 M & 
| ch. 9. " & r * 
Los + 12 Ann. ch. 7. See the Sta- 
1 A tutes In Larcem from the Houſe, 
boys Ware-hou 2 and Burglary, ch. I. ante. See 
„ Coach-bouſes Alſo for the Acceſſaries, 23 H. 
1 8e if, 48. ch. 1. 25 H. 8. ch. 3. 4&5 
* Ph. & M. ch. 4. 3 C 4 V 
A. cb. 9. 10 C11 /. 3. cb. 23. 
1 Ann. eb. 7 
Soldiers 


9 


. within the 4 Georg. ch. 
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7 Departing without Lig, 
at. 15. 8. .; 
Ed. 6. ch. 2. For edc 
Souldiers to Depart Gi 


3 ch. 
Soldiers. 4 Wandring without Tx 
monial of a Juſtice of 
Peace. 39 Eliz. ch. 17. 
Being of che Popiſh Ri 
(gion, 1 Georg. ch. 


2. 


Ships. 4 Deſtroy ing, See Marina. 
Stabbing. 1 Fac. 1. ch. 8. 

8 SS To Acknowledge in 
Statute. $7 of Another, Sce Bail 


Tranſported Fe- 
lons Returning 
ck, 
Time Limit- 
ed. 
25 Ed. 3.ch. 2. See the 
tutes in High Treaſon, ch. 1. C 
Treaſon High. <cerning the Coin, The Pn 
teſkant Succeſſion and $ 
diers. 
23H.8. ch. 1. 25 H. 8. d 
Treaſon Petit. I; Acceſſaries Before 4 C1 
Ph. & M. ch. 4. 


18 1 Fac. 1. ch. 12. And Acct 
Witchcraft. Lackes before. 


hus 
aw 
nt 0 


| Cut or Stol'n from the Tes 

Woollen Cloth. Jeers in the Night. 22 Car. 1 
ch. F. 

5 Unlawful Exporters Re 


an 


Wool. turning After Tranſportation 


Ce. 4 Georg. ch. 
Home 


Laws of England. 


C Stol'n, Having Lands or 
Goods, or Being Heirs Appa- 
rent contrary to the 3 H. 7. 
ch. 2. ſhall: not Have the Be- 

nefit of the Clergy. Nor Ac- 
ceſſaries before the Fact 39 

1 ch. 9. 

Known Carnally under 
\ Ten Years of Age. 18 Eliz. 
ch. 7. | 

| Convicted of an Offence 
that was within Clergy, ſhall 
be Excluded the Benefit of the 
Clergy upon Conviction of 
any other Felony. 3 & 4 N,. 

42 M. ch. 9. 


Making Holes in any Part 
ck, Jof the Ship, or Stealing Any 


Pump, Cc. 12 Ann. ch. 18. 


8 hus has the Benefit of the Clergy been ta- 
away by As of Parliament in Abridg- 
nt of the Common Law. 

d 


y the 3 & 4 W. GM. ch. 9. Perſons Indicted for 
ling Any Goods in Any County, and thereof Convict- 
Ge. (ball not Have Clergy, if It appears upon Evi- 
ce That the ſaid Goods were taken in Any other 
nty, and They ſhould have loſt the Benefit of the 
gy, if They Had been Convicted by a Jury in That 
Inty, 

\ Tranſcript, Certified By the Clerk of the Crown, 
ck of the Aſſizes or Clerk of the Peace, of the Te- 
of the Indi&ment, and of the Perſons Having had 
Benefit of the Clergy, or of this AQ, to the Judges 
Juſtices in any Other County, ſhall be a Sufficient 
of That ſuch Perſon hath had the Benefit of the Cler- 
and of this Act. 


CHAP. 
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CHAP. IIL 


Of Crimes Not Capital. Ard therein 1. 
Offences Againſt the Temporal Laws my 
a For the Support of Religion. 2. Oft 
fences immediately Againſt His Maj 
Crown and Dignity. 3. Of Offence:ti 
are Hurtful to the King's People, a. 
gainſt the Common-wealth in Genera, 
Reſpect of Public Juſtice, Publick peu 
Public Trade, the Health and Eaſe 
the King's People. 9H 


Of Crimes RIMES Not Capital are Thoſe for whit 
not Copital. (as I ſaid before) The Offender ſhall a 
ſuffer Death, but only Forfeiture of Lands 

Goods, or Fine, or re ts Puniſhment. 
Theſe Offences are. Againſt the Tempo 
Laws made for the Support of Religion; k 
gainſt His Majeſty's Crown and Dignity; k 
gant the Common-wealth in General, in Re 

ſpect of Publick Juſtice, Publick Peace, Publ 
Trade, The Heallh and Eaſe of the King's PeopleWhudi 
This Diviſion includes the Remaining Part 0 
the Pleas of the Crown, which ſhall be treatet 

of in this Chapter. | 


Of Offehces I. Of Offences Againſt the Temporal Lav 


lien ſt Re- made for the Support of * Religion. Theſe at 
| .—— 


— 


— 


* Summa Ratio et Aua pro Rel1gione facit. 5 Rep. 14 
11 Rep. 70, 
Mitch 


i; Laws of England. 


ehe, Blaſphemy and Profaneneſs, Drunkenneſs 
en Her, Offences Againſt the Efta- | 


IJ Church. © | 

Of Witchcraft ; [See Of Witchcraft in the 
md Degree, Chap. I. ante. p. 65 6. and the Pu- 
dent of Impriſonment and Pillory for it.] 
2, Of — and Profaneneſs. 

i) Blaſphemy (tr 

am) is an Injury Offered to God, By At- 
bucing what doth not belong to Him, and 


per only to God. ng 

All Blaſphemy and Profaneneſs are Offences 
the Common Law, and are Puniſhable By 
ne and Impriſonment. 
Concerning Blaſphemy, as puniſhable by Sta- 


b. 


By the 9 & 10 W. 3 ch. 32. If Any Perſon, Having 
le Profeſſion of the Chriſtian Religion, ſhall be Con- 
ied in Any of the Courts of Weſtminfler, or at the 
zes, of Drnying Any One of the Perſons of the 
ly Trinity ro be God, or of maintaining that there 
more Gods than One, or of Denying the Truth of 
Chriſtian Religion, or the Divine Authority ot the 
ily Scriptures, He ſhall for the firſt Offence be Ad- 
le:d Uncapable of Any Office; and for the Second 
fence mall be Diſabled to Sue Any Action, or to be 
urdian, Executor or Adminiſtrator, or to take By 
Legacy, or Deed of Gift, or to Bear Any Office 
nor Military, or Bencfice Ecclcfiaſtical, for Ever, 
alſo To ſuffer Impriſonment for Three Years. 

No Proſecution ſhall be for Words Spoken, unleſs the 
brmarion be given upon Oath before ſome Juſtice of 
within Four Days, and the Proſecution be within 
fee Months after ſuch Informarion. | 
Renouncing ſuch Erroneous Opinions in Open Court 


jun the Firſt Offence ſha)l Diſcharge All Penalties. 
Yor. II. VP Con- 


— 
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Attributing to the Creature that which is v Blaſphemias 
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Concerning Profaneneſs. | 
Profaneneſs (qu. procul a Fano.) is a Diſreſye 
paid to the Name of God, and to Thing, y 
Perſons Conſecrated to Him. Ora Conte 
ptuous Treating of Any Thing in which Gy 
Name or His Honour are Concerned, 
Concerning Profaneneſs as puniſhable By 
zutes ; as For Reviling the Sacrament of 
Lord's Supper, Profanely uſing the Name 
God, &. in Plays; Prophaning the Ly 
Day, Curſing and Swearing. 


ForReviling the Sacrament of the Lord's Sy 


By the 1 Ed. 6. ch. 1. 1 Eliz. ch. 1. To Revilet 
Sacrament of the Lord's Supper is Fine and Impiil 
ment. 


For Prophanely uſing the Name of God, 6+ 


By the 3 Zac. 1. ch. 2 . If Any Perſon ſhall in Any du 
Play, Interlude or Shew, Jeſtingly or Profanely uſ: 
Name of God, or of Jeſus Chriſt, or of the Holy Ghif, 
of the Trinity, He ſhall Forfeit Ten Poinds ; the 


Moiety to the King, the other to Him that will ſu: 
the ſame. 


For Prophaning the Lord's Day. 


By the 1 Car. 1. ch. 1, There ſhall be no Aſemd 
People out of their own Pariſhes, on the Lord: 0 
for Any Sports whatſoever ; nor Any Bull-baiting 
Bear-baiting, Interludes or Common Plays, of 
unlawful Exerciſes or Paſtimes, uſed by Any Pet 
in their own Pariſhes, on pain that Every Offen 
upon View of a Juſtice, Confeſſion or One Wi 
ſhall forfeit Three Shillings and Four Pence to the 
of the Poor, &c. 

By the 1 Fac. 1. ch. 21. A Shoe-maker putting f 
or Shoes to Sale on the Lord's Day, forfeits 3 5. 30d 4 

By the 3 Car. 1. ch. 1. No Butcher ſhall kill 0 
2 Vicual upon the Lord's Day in pain of 6. 


b. 


By the 
| the ( 
& Abc 
abour, 
the L 
y, anc 
ling o 
The 
tel; 
blick!) 
eron t 
re Nir 
he Afte 
Alſo r 
Hig 
hy, on 
ſie w of 
And 
Ncept u 
| * of 
billing 
HI be | 
IO! 
orty 
Ann. 
0ach- , 
thin 
If At 
be NH 


I. ante. 
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e. EXC 
he Pea 
od; : 
Vamag! 
dee 5 


For 


By t 
t Sea ( 
Execrai 
By ti 
Curſes 0 
of Pea 
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By the 29 Car 2: ch. 7; (This Statute being more Full, 
| the Cenviction made more Eaſy) No Pertons wharto- 
Above 14 Years old, thall Exerciſe Any Worldly 
bour, Pulinels, or Wok of their Ordinary Calling 


10 the Lera's Day (Except Works of Neceſſity and Cha- 
Toy, and the Drefliog of Mezr in Families, and the 


ling of Meat in Vicualling Houſes) but {hall Exer- 
> Themſelves in Duties of Picty, Publickly and Pri- 
rely ; on pain of Five Shillings. And no Perfon (hall 
olickly Cry, or Expole to Sale, Any Goods whatfo- 
er on this Day (except Milk, which may be Sold be- 
re Nine in the Morning, and after Four a. Clock in 
e Afternoon, ) on pain of Forferting the fame. 

Alſo no Drover, Horſe-Courſer, Waggoner, Butcher 
Higler, ſhall Travel, or Come to their Inn on this 
hy, on pain of Twenty Shilliags, upon Conviction by 
ie w of One Juſtice, Confeſſion or One Wirnets. 

And no Perſons ſhall travel with any Boat or Burge, 
cept upon Extraordinary Occaſion, with rhe Altow- 
nce of ſome Juſtice of Peace, Ce on pain of Five 
billings. In caſe of Inability, e The Offender ſhall 
all be ſet in the Stocks Two Hours. | Bur See the 


1 12 V. 3. ch. 21. For the Allowance of 
orty Watermen to Ply on the Thames, Cc. 
Ann. ch. 23. For the Allowance of Hackney- 
bach. Men and Chair Min to Ply on Sundazs | 
thin che Bills of Mortalicy. ] | 1 
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| 
If Any Perſon Travellirg on the Lord's Day is Rebled, H 
be Hundred (hall not be Charged. [Set Ot Robbery, ch. 1 
# ante. ] 9 

No Perſon cn the Lera"s Day ſhall ferve Any Proceſs, 
except in Caſes of Treaſon, Felony or Breach of 
he Peace, The Service of All ſuch Procefſi« hail! be 


. 
— 
— 
—ͤ— - 
* „ 
it, 
— ww —ê 
0 — 


a Fa 0 
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ing . 

id; and the Perfon Serving the ſame ſhall Antwer 
peil amges, as if H had done the ſame without Warrant. 
fende; Inn ch. 9 | 


For Curſing and Syearing. 


By the 13 Car. 2. ch. 9. All Perſons in the King's Pay 
dea ſhall be puniſhed for Profane Oat ys, Cu ſigs and 
Hecrations, as Court Martial ſhall think fir. 

By the 6 C7. z. ch 11 If Ary Perſon Prophanely 
Curſes or Swears in the Preſence or Hearing of Any Juſtice 
of Peace of the County, Le or ſhall thereof be con- 
T2 vict.d 
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victed by the Oath of One Witneſs, or Confeſſin 
the Party before Any Juſtice of Peace, Mayor, 
The Party Offending thall forfeit to the Ute aft 
Poor, (if Servant, Labcurer, Common Soldier or Cs 
mon Scaman) One Shilling. And Every other beg 
Two Shillings. For the ſecond Offence Double, 
for the Third Offence Treble; to be Levied by} 
ſtreſs by Warrant of One Juſtice. If no Diſtrek, 
Party to be ſet in the Stocks One Hour for One Offers 
Two Hours for more than One, if above Sixteen! 
of Age. If under that Age, and He do not py 
Penalty, He ſhall be whip d by the Conſtable by . 
rant from the Juſtice, or By the Parent, Maſter 
Guardian in the Preſence of the Conſtable, 

The Proſecution upon this A& muſt be within 
Days after the Offence. 

The Conviftion mult be before One Juſtice by | 
Oath of One Witneſs. 

This Att ſhall be Read by Parſons in the Church 
next Sunday after Every Quarter-day upon pain of 2 
for Every Omiſſion. Zu. How to be levied. 

The Juſtices muſt keep a Book wherein they m 
Regiſter Theſe Convictions, and certify Them to 
Quarter. Seſſions. 

The Juſtice who Omits the Execution of this 4 
forfeits 31. [ Sce the 21 Fes 1. ch. 10.] 


3. Concerning Drunkennef;. 


By the 4 Fac. 1. ch. 5. If Any Perſon ſhall be Or 
and Convittcd thereof, He thall forfeir for Every ( 
Fence 5 5. to be paid within one Week after Convidit 
ro the Churchwardens for the Uſe of the Poor of tif 
Pariſh: Upon Refuſal or Neglect to pay the Forfcit 
Ir is to be levied by Warrant from the ſame Court | 
fore whom the Conviction ſhall be. If the Offendet 
not Able to pay, He ſhall be committed to the Stoc 
by rhe Space of Six Hours 

One Convitted a Second Time of Drunkenneſs 4 


be Bound in Ten Pounds, with Two Sureties, to Note, 

Good Bchaviour. ; vearin 

Conſtables, Churchwardens, Cc. ſhall be charged! N 

their O ths to Preſent the ſaid Offences. oy 
l 


Ti ey r 


Laws of England. 


bis Offence ſhall be Enquired of, Heard and Deter- 
(ed, ar the Aſſizes, Quarter Seſſions and in Leets. 
dis AR ſhall not Reſtrain Eceleſiaſtical Juciſdiftion, 
the Two Univerſities. 
ythe 21 Jac. 1. eh. 7. One Witneſs, or the Party's 
Confeſſion, ſhall be ſufficient Proof of the Breach 
the 4 Joc. 1. ch. 5. and the Oath of che Party that 
e the Voluntary Confeſſion againſt Himſelf ſhall be 
cient to convict any other, And Any Juſtice of 
within His Limits bath Power upon His own 
, Confeſſion of the Party, or Proof of One Witneſs 
o Oath before Him, to convict a Drunkard, as well 
the Penalty of 5 5. as for the Binding of Him to the 
xd Behaviour according to the 4 Jac. 1. ch. 5. 


See the 5 6 Ed. 6. ch. 25. 3 Car. 1. ch 3. 


ro werning the Licenſing of Ale-houſes end the 
nent of Thoſe that keep Ale. houſes without Li- 
E r 


ck. 

dee 1 Fac. 1. ch. 9. 21 Fac. 1. ch. 7. 1 
„ I. cb. 4. Concerning the Puniſhmene of 
chouſe-keepers, Inn-keepers, Vintners, or 
aualers, that ſuffer Any of the ſame Pariſh, 
Any Perſon whatſoever, to ſit Tippling in 
eit Houſes. And for the Puniſhment of 
ole that do ſer Tippling in ſuch Houſes, 
ethe 1 Fac. 1. ch. 9. 21 Fac. 1. ch. 7. and ſee 
Offences Againſt the Health and Eaſe of the 
ople, poſt. ] 

by the 21 Joc. 1. ch. 7 An Alchouſe-keeper Offend. 
pagainſt the 1 Jac. 1.ch 9. or 4 Jac. 1. ch. 5, is Diſ- 
ed to keep an Alehouſe within Three Years after. 


by the 13 Car. 2.ch. 9. All Perſons in His Majeſty's 
i Sea ſhall be Fin'd, Impriſon'd, or otherwiſe pu- 


tial hall think fir. 


Nite, That Profanation of the Lord's Day, 
Wearing, Curſing and Drunkenneſs, and other 
wd and Diſorderly Practices, are uſually 
niſhed By a Juſtice of the Peace. But 
ity may be Preſented in the Seſſions. 

: Ty 3 4. Con- 


ied for Drunkenneſs, Uncleanneſs, &c. as the Court 
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4. Concerning Bawdry.” 
(k) Tho* Adultery and Pornication are g 
niſhable by the Eccleſiaſtical Law; yet; 
Keeping of a Houſe of Bawdry, Stews or 
chei-honte, being as it were a Common N 
ſance, is puniſhable by the Common Law u 
on an Indictment, by Fine and Impriſonmes 
1 And thoſe that are vehemently lulpes 
for Reſorting to Houfes of Bawdry may! 
Bound to their Good (1) Behaviour, as well 
Common Whore-Mongers and Comm 
Whores. For Adultery and Fornication xy 
Ofiencgs Temporal as well as Spiritual, i ounc 
Offences prejudicial to Men's Bodies and} 
| ſtates as well as to their Souls, and highly ( 

(m) Poph. ſtructive of the Publick. Government. (q 
203. But If one is Indicted for Frequenting al; 
dy-Houſe, or for Inticing an Apprentice u 

Bab dy-Houſe and cauſing Him to ſpend] 

Maſter's Money, It muſt Appear that He d 

know it to be ſuch a Houſe; and It muſt} 

Expreſly Alledged Thar It is a Bawdy-Houl 

and not es fe is Suſpe&ted to be ſuch Nn ke 

Houſe. 

(n) zLaſt. 206. (n. By the Cuſtom of London A Conftal 
may Enter a Houſe, and Arreſt a Comm 

Strumpet and carry Her to Priſon. And 

the Cuſtom alſo ſhe may be Carted. | 

(o) 1 Sid. 168. (0). All Open Lewdneſs, as was that d 
Perſon who expoſed Himſelf Naked to ti 

People from a Balcony in Covent-Garden, © 


mn ROY 


% 


(k) 3 laſt. 
205. 


(1) Dale. ch. 
124. p. 292, 
293. 


allow 


is Indictable at Common Law. One wi — 
Fined for this Offence 2000 Marks, commit yis! 
for a Week without Bail, and to be of M diat: 
Good Behaviour for Three Years. Orh 


;.0 
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b. Of Hereſy. | 
Hereſy ( Alpsars, Optio or Eleftio) is an 
pinion Repugnant to the Doctrine of the 
briftian Faith, Obſtinately maintained and 
riſted in By ſuch as Profeſs the Name of 
hriſt, There is no Expreſs Statute that does 
hetermine what ſhall be called Hereſy. (p) (o) 3 Inſt. 4. 
et becauſe the 1 Fliz. ch. 1. directed the H.P. C. 3, 4. 
lel-Commiſſion Court (which 15 NOW Abo- 
hed) To Reſtrain it To what Hath been 
djudged ſo By the Authority of the Canoni- 
| Scriptures, ' or By the firſt Four General 
ouncils, or. By Any other General Council 
herein the ſame was Declared Hereſy by Ex- 
refs Words of Scripture, or as ſhall hereafter 
e Determined to be Hereſy By Parliament, 
ich the Aﬀent of the Convocation, This 
ay ſerve for a Direction to other Judges; 
but 5 12 not 72 3 

(q) The Temporal Fudge cannot Have Co 

nizance of —4 Perſon , Hereſy By Indi. 2 * 
ment or otherwiſe. Some ſay poſitively That 12 Rep. 56, 
an Heretick may be Convicted before an Arch- 57. 

biſhop and Biſhops and the Clergy at a Gene. H. P. C. 4, 5. 
ra! Synod or Convocation. (S) Bur It is n 
allowed That They may Declare what Opi- . 
nions are Heretical. And that the Archbiſhop 

or the Biſnop of every Dioceſs may Convict 

* for Hereſy. This is By the Commen Law. 


By the 23 H.8. ch. 9. Every Archbiſhop may Cite 
Any Perſon Dwelling in Any Biſhop's Diocels within 
His Province for Hereſy, If the Biſhop or other imme- 
diate Ordinary Conſents; or If that fame Biſhop, or 
Other immediate Ordinary, or Judge, do not His Duty 
in puniſhing the ſame, + | 


1 But 


by Force of the Writ De Heretico Comburn 


An Inſtitute of the Book] 


But yet The Temporal Courts may Incily 
adjudge whether any Tenet be Hereſy , 
not; (r) as in a Quere Impedit, If a big 
pleads that He Refuſed the Clerk for Hereh 
He muſt fer forth the Particular Hereſy, ty 
the Temporal Court may Judge of it, afte; 
Conſultation with Divines. Upon this 1; 
count I thought it not Improper to meniy 
this Offence. ' | 

The Puniſhment for Hereſy was (s) Burning 


Grantable out of CHANCERY, upon Cx 
tificare of ſuch Conviction. But, 


By the 29 Car. 2 ch 9. The Writ De Heretic c 
burendo, with all Proceedings thereon, and All Punif 
ments by Death, in purſuance of Any Eccleſiaſſia 
Conſures, are utrerly aboliſhed, 


Let By the Canon Law An Obſtin 
Heretick may be Excommunicated ; and j 
ſtill liable to be Impriſon'd upon the Wii 
De Exc:mmunicato Ca piendo, till He makes St 
tisfaction to the Church. [See the 9 & 10 
3. ch. 32. ſupra.] | 

6. Oftences Againſt the Efabliſhd Churi 
are By not uſing che Publick Liturgy, or b 
Ridiculing it, By not Receiving the Sacramm, 
By Abſence or Non- Conformity to the Eſtabliſhel 
Church. | 

1. By not Uſing the Publick Liturgy, or ff 
Ridiculing it. | 


By the 1 Eliz. ch 2. § 4 If Any Parſon or other Mi 
niſter whatſoever, Cc that ought to ſay the Comm 
Prayer, Ofc. ſhall Refuſe to Uſe it in ſuch Church, u 
other Place where He ſhould Uſe the ſame, or Uſe An) 
other Form, or ſpeak Any Thing in Derogation of tht 
ſaid Book, or Any Thing therein contained, He 1 
. $3 A "FR. | of 


z. Laws of England. 


id it ſor His Firſt Offence One Year's Profit of All 
f Spiritual Promotions, and be Six Months Impri- 


4; and for the Second Offence ſhall be Deprived. 

he Juriſdiction of the Eccleſiaſtical Court is ſaved. 
If Any Perſons ſhall in Plays, Songs, or other 

n Words, Speak any Thing in Derogation of the 


fter Book, or Procure or Let Any Miniſter ſay the Com- 

Prayer Openly in Other Form, He ſhall forfeir a 
; Ac adred Marks for the firſt Offence, and Four Hundred 
Nig the Second, &c. and for the Third Offence He ſhall 


feir All his Goods and Chattels, and ſuffer Impriſon- 
mint for Life. 


2. Py not Receiving the Sacrament of che 
rd's Supper. 


By the 13 Car. 2. Stat. 2. ch. 1. f. 10 & 12, No Per- 
ſhall be Choſen to Any Office of Magiſtracy, Place 
Truſt, or Other Employ meat, relating to che Go- 
nment of Any City, Corporation, Borough, ve. 
jo ſhall not Have Receiv'd the Sacrament of the Lord's 
pper, according to the Rites of the Church of Bug. 
within One Year next before His Election. In De. 
Ilt thereof every ſuch Election or Place ſhall be void. 
reoyer upon the like Penalty every Perſon ſo Elected 
| Placed ſhall take the Oths of Allegiance and _— 
cy at the ſame Time, to be Adminiſtred by the ſame 
rſon, when the Oath for the Due Execution of the 
d Olkce ſhall be Adminiſtred. 


urth 

Lee 5 Georg. cb. For the Repeal of the 
en, Winer Oath and Declaration; and that the 
nel oſecution muſt be within Six Months after 


e Election, Cc. 


By the 25 Car 2 ch 2. All Officers Civil and Military (ex- 
pt Thoſe that Have Offices of Inheritance, where ſufh. 
ent Depuries arc appointed) and All who Have AnySa- 
ry or Wages by Reaſon of Any Grant from the King, 
xcept ſuch as ſhall be Granted for Valuable Conſide- 
tion for Life or Years, and not Relate to Any Of. 
eor Place of Truſt) ſhall take the Oaths of Allegiance 
id Supremacy, and 7eft or Declaration is the ſaid Af 
I 
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mention d the next Term after Their Admitrance, in 
King's Bench or Chancery, or at the next Quarter. l 
and All and Every Perſon ſo to be admitted {hy 
Receive the Sacrament of the Lord's Supper, acht 
to the Uſage of the Church of England, within 71 
Months after His Admittance, in ſome Pubiick hy 
upon the Lord's Day immediately after Divine Se 
and Sermon; and in the Court where He ſhall tibet 
faid Oaths. He - ſhali Deliver a Certificate of Hi; 
ceiving the faid Sacrament, Under the Hand of 
Miniſter and Church warden, and make Proof they 
by Two Credible Witneſſes, upon Penalty of þ 
3pſo fade adjudged ircapable to Have the (aid Of 
and every ſuch Place ſhall be void, and the Of 
ſhall forfeit vo J. except Feme Coverts, Infants uy 
the Age of Eighteen Years, Perſons of Non-ſaw 
mory, or on the Seas, or beyond Sea, Oc. and ex 


High Conſtables, Petty Conſtables, Churchwak 


Overſeers of the Poor, Ee. 


Q. (t.) Whether fuch Places being » 
The *&s of One under ſuch Diſability, wh 
He was in the Office, may be Valid ? My 
Innocent Perſons might ſuffer if They ut 
not Valid. Therefore By Reaſon of 
Inconveniencies that would follow, The Ri 
Quod fieri non Debuit, Factum Valet, may h 
take Place. [See the 5 Georg. For Quicti 
Corporations. ] 


3. By Abſence or Non-Conformity to the I 
vd Church. © 1 


By the 1 Eliz. ch. 2. Every Perſon ſhall Reſort toth 
Patiſh- Church or Chapel upon Every Sunday of f 
dey, or upon ſome Reaſonable Let to ſome other Pur 


Church, and then and there Abide Orderly 2nd Sobe 
during the Time of Common Prayer, Preaching or ot 


Service, upon Pain of Puniſhment by the Cenſute 


the Church. and upon Forfeiture of Twelve pence 


every ſuch Offence to be Levied by the Church. wal 


for the Uſe of the Poor By Diſtrels, [See 3 Jac, 1-4 


S. 27.] 


H 


vo 2. 
8 4. 
Iture 
onvié 
o Chu 
Defaul; 
noy F 
editan 
Cop 
or 3 
o the | 


By thi 
n His E 


Wird. o 


t. ſnal 
on forf 


nere are Three Offences in this Clauſe, 
Abſenting from Church. 2. Not Abiding 
re till Divine Service and Sermon is Ended. 


For not Behaving Themſelves Orderly and 
berly while chere. 


an Entire Day and Entire Service. 


By the 23 Eliz. ch. 1. Every Perſon, above the Age 
Sixteen Years, not repairing to Church according to 
e1 Eliz. ch. 2 ſhall forfeit 20/. upon Conviction, to 
eKing, for every Month they ſo make Default. 


(w) This Act is conſiſtent with the r Eliz. ch. 
and the Forfeiture of ' Twelve-pence and 


e laſt is to the King and the Other to the 
oor, | 
The Month ſhall be computed, not by the 
alendar, but by 28 Days; for the Statute 
peaks Generally of a Month. [See Of Lapſe, 
uk 2. ch. 2. pag. 268. and See the 29 Eliz. cb. 
C4. 3 Fac. 1. ch. 4. Concerning the For- 
icure of 20 l. for Every Month after ſuch 
onviction until he ſhall Conform and come 
o Church. Where If the Offender makes 
Default of Payment, The King ſhall ſeize and 
noy His Goods and Two Parts of His He- 
editaments, Leaſes and Farms, &c.] 
Copyhold Lands are not within the 29 Eliz. 
or 3 Fac. 1. becauſe It would be prejudicial 
o the Lord in reſpect of His Services, Oc. 


* 3 Jac. 1. ch. 4. He that ſhall Retain, or keep 
His Houſe Any Perſon (except His Father, Mother 
Wird, or Priſoner) who ſhall not go to ſome Church, 

. ſhall for every Month that he ſhall keep ſuch Per- 
on forfeir Ten Pounds. a 


f The 


(u) He that miſſes Morning and Evening (u) Dale. ch 
zyer is within the Statute; for it ought to 87. 183,184. 


wenty Pounds may ſtand together; tho 8 Rep. 
12 


Rep. I, 2, 
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ch. 6. and that Clauſe of the 1 Elix cb. 2. where. 


An Inſtitute of the Book || 


The Statutes concerning Popiſh Recuſa 
ſhewing what Forfeitures, Diſabilities, Reſray 
and Inconveniencies They are liable to Abo 
All Others, are the 23 Eliz. ch. 1. 35 El. c 
1 Fac. I. ch. I. 3 Jac. I. ch. 4 & FF Fac 1 
ch. 6. 3 Car. 1. ch. 2. 30 Car. 2. St. 2. ch. 
1W.& M. cb 9. 1 V. & M cb. 15. 1½ 
M. ch. 26. 11 & 12 V z. ch. 4. 12 Am d 
14. 1 Georg. ch. 55. 3 Georg. ch. 18. And th 
Statutes ſhewing By what means They mayh 
Diſcharged from the Forfeitures, are the 2 Hi 
ch 1. 29 Eliz. ch. 6. 1 Fac. 1. ch. 4. 1 V. G 


wt the 25 
ved to 
urch of 
| Supre! 
make 
car. 2: 
provide 
ers (ha 
any Pr 
ey ſha 
ace of 
chdeact 
Di ſent i 
elaratic 


Seſſion 


ch, 18. | See Nelſon's Office of F. P. Tit. R. 14th, 
ſancy. Hawkins's Pleas of the Crown, Bock 1, H not 
12, 13, 14, 15. and Of Præmunire, poſt. Car. 2 
Bur as To PROTESTANT DISSENTRA 
from the Eſtabliſhed Church, The 1% utc :; 


ch 18. Hath repealed the 23 Eliz.ch. 1. 29 Eli ſocks 
d ſubſc 


by All Perſons are Required to Reſort to Het 


Pariſh-Church, or ſome Uſual Place of Con. — ro 
mon Prayer, &c. By which Statute alſo . Lor 
3 Fac. I. cb. 4 & 5. and All other Status", <x 


made Againſt Papiſts (Except the 25 Car. 2. & 
2. 30 Car. 2. ch. 1.) are Declared not to Er 
tend to Any Perſon Diſſenting from the Chur 
of ENGLAND, either Teachers or Heat 
ers, that ſhall Take the Oaths, &c. and A 
5 3 FY Themſelves, as is Required By the 

This Act is commonly call'd the A# of I. 


leration, and is to this Effect, (viz.) ongre! 
d, * 
By tk 
any 
ende 


pain 


By the 1 V. M. Sefſ. 1. ch. 18. Neither The Add 
the 23 Elix and the 29 Eliz. and the Clauſe in the 1 Ei, 
whereby All Perſons are required to Reſort to their f- 
riſh- Church, Ge Neither the 3 Jac. 1. nor Any St 
tutes made Againſt Papiffr or Popiſh Recuſants (tt 

ceßt 


h. 3: Laws of England. 


t the 25 Car. 2. ch. 2. the 30 Car. 2. ch. 1.) ſhall be con- 
ied to Extend to Any Perſon Diſſenting from the 
urch of E:gland that ſhall rake the Oaths of Allegiance 
| Supremacy (Sce 1 . & M. Seſſ.1.ch.$. 1Georg cb. 
make and ſubſcribe the Declaration mention'd in the 
Car. 2. ch 1. at the Quarter Seſſions. Wd 
Provided, That If Any Aſſembly of Proteſtant Diſ- 
ters ſhall be had in any Place for Religious Worſhip, 
ny Preaching be there wich the Doors lock'd, Oe. 
ey ſhall have no Benefit of this Law. Nor if the 
ice of Meeting is not Certified to the Biſhop or 
chdeacon, or to the Juſtices of Peace in Seſſions. 
Diſcnting Teachers that ſhall make and ſubſcribe the 
chration, and take the Oaths aforeſaid at the Quar- 
Seſſions, and ſubſcribe the Articles of Religion, except 
14th, 35th, and 36th Articles, and Part of the 2oth, 
ll not be liable to Any Penalties mention'd in the 
Car. 2. 22 Car. 2. nor 13 & 14 Car. 2. 

Anabaptift Teachers muſt ſubſcribe the Articles of Re. 
ion, except as before Excepted, and alſo except Part 
the 27th Article touching -InfantBaptiſm. 

Yukers that Scruple the taking Any Oath muſt make 
d ſubſeribe the Declaration aforeſeid, and the Declara- 
dn of Fidelity, and the Form of Profeſſion of the Chriſtian 
ith, in the Statute ſer forth. 

All the Laws made for frequenting Divine Service on 
e Lord's Day ſhall be till in Force againſt All Per- 
ns, except They come to ſome Aſſembly of Religious 
ſhip allow'd by this AR, and Againſt All Papif;, 
d Againſt thoſe that in Preaching or Writing Deny 
e Trimty | 

By the 10 An. ch. 2. If a Diſſenting Teacher is pro- 
uted for not Qualifying Himſelf According to the 
ls ien Act, He may be Entituled co the Benefit of 
If ar Any Time afterwards He makes and ſubſcribes 
e ſ3id Oaths, Declaration, &«. and ſhall be Diſcharged 
All Penalties incurr'd by a Penal Statute. And If 
e be once Duly Qualified, He may Officiate in Any 
_ in Another County, ſo as the Place be cer. 
By the 5 Georg ch. Magiſtrates muſt not be Preſent 
my Diſſenting Meeting in their Peculiar Habits, or 
ended with their Enſigns belonging to their Offices, 
pain of Diſability to Hold Any Office. 


* 
By 
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By the 23 Eliz. ch. 1. $. 16. No Corporation or nd EY 
Perſon ſhall keep or maintain a Schoolmaſter which 4 
not conſtantly repair to the Church; or is not Amen 
by the Ordinary; in pain of 104, a Month; ang ine 
Schoolmaſter ſhall be Dilabled for ever to teach l. Iuglana 
and ſuffer a Year's Impriſonment. ging. 

By the 1 Jac. 1. ch. 4. $. 9. No Perſon ſhall be 2 dea 
maſter in Any Place out of the Univerſities, except 
in ſome Publick Grammar School, or ſome Gentlen, 
Houſe that is no Recuſant, and except the Perſon he 
cenſed by the Ordinary, on pain, that as well the Schy 
maſter as the Party that Retains Him, ſhall cach of Ty 
for every Day forfeit Forty Shillings. 

By the 13 & 14 Car. 2. ch. 4 F 11 Every Schulny 
keeping Any Publick or Private School, and Every I onter 
in Any Private Family, ſhall ſubſcribe the Declan 
(viz.) That He will Conform to the Liturgy of th: ch 
of England as it is By Law Eſtabliſb'd, and u 
He be fo Licenſcd by the Ordinary, and hath fü 
ſcribed the ſaid Declaration, He fthall for the firſt Of elon) 
_ Three Months Impriſonment, &. [Sce ce Ind 
79 ä 

By the 11 & 12 V/. 3. ch. 4. f. 3. If Any Popiſt {hill 
Convicted of keeping School, or of Taking upon The 
ſelves the Education or Government, or Boarding 
Youth, He ſhall be Adjudg'd co Perpetual Impala 
ment. on NC 

If Any Popiſh Parent, in order to compel a Protech, 
Child to change His Religion, ſhall Refuſe to All 
ſuch Child a ſufficient Maintenance, The Lord Ch 
cellor upon Complaint may make Order ther 


[See the 1 Ann ch. 30. Concerning FewiſbP; 
rents Refuſing Maintenance to a Proteſta 
Child, Oc. _ 


clude 


owe 
ealet! 


By the 12 7 3. ch. 2. Whoſocver ſhall come to piltr 
Crown of Evgland, ſhall joyn in Communion with u and 
Church of England | and 

By the 5 Arn ch. 5. The S-atutes of che 13 Eliz mon 
12. For the Miniſters of the Church of England t f. N 
Sound Religion; 13 Ca. 2. ch. 4. For the Uriſormiij n) 
Publick Prayers, Cc. (other than ſuch Clauſes 35 hi of i 
been Repealed) and All other Statutes for the Prefer hy Ha! 
tion of the Church of England, are made Perpecual, u 


to be in force for Ever. w 
2 


3: Laws of England. 


ind Every Ring and Queen hereafrer at their Corona- 
n ſhall Take and Subſcribe an Oath to Preſerve the 
Jement of the Church of England, and the Doctrine, 
-ipline and Government thereof within the Kingdoms 
Ingland and Ireland, and the Territories thereunto be- 
ging. And This A& ſhall be held a Fundamental 
1 Eential Part of the Union betwixt the Two King- 
ms of England and Scotland. 
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II. Offences immediately Againſt His Ma- Of Offences 
75 Croum and Dignity (that are Not Capital) immediately 
e Miſpriſion and Præmunire. Againſt His 

1. (x) Miſprifion (from Meſpris, Neglect or Cd 
ontempt) ſignifies in our Law a Neglect, Bgnity. 
drecfight or Contempt. (y) Miſpriſion is (x); Iaſt. 36. 
cluded in Every Treaſon or Felony ; and Dalt. ch. 141. 
here Any One hath Committed Treaſon or p 334, 335- 
elony, The King may Order that He ſhall ( ) 3 Inſt 36, 
e Indicted for Miſpriſion only. But in Le. I p. C. 127 
al Underſtanding Miſpriſion is when One 128. : 
noweth of Any Treaſon or Felony and con- 

ealeth it. In a larger Senſe, It is taken for 

any Great Offences which are neither Trea- 

on nor Felony, or that are not Capital, but 

ome very near to it, 

A Miſpriſion may be Either By Omiſion or 

omiſſion. 1. By Omiſſion, in the Caſe of Treaſon 

or Felony. In the Caſe of Treaſon, when one 

doth know that Another hath committed Any 

ſort of Treaſon, and doth not Reveal it to the 

King, or His Privy Council, or To ſome Ma- 

giſtrate, That the Offender may be ſecured 

and brought to Juſtice. This Bare Knowledge 

and Concealment was High Treaſon at Com- 

ron Law. (z) To Know and 4ſſcnt with (2) 3 Inft. 
u Outward Act that ſh-ws an Approbation 138, 140- 

ol it, makes it High Treaſon ; as where One, - 3 C. *. 
"il Having Notice of a Meeting of Conſpitatots 2, 17 
7 Againſt 
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Againſt the Government, goes into u 
Company, and Hezrs Their Treaſogy 
Conſultation, and Conceals it, &c. One d 
is only Told in General, that there will þ, 
Riſing, without Knowing the Perſons ort 
Place where, & may Conceal it. [Se ( 


nuir ec 
Principal and Acceſſary, Ante. 


14 N 


By the 1 2 Ph & M ch. 10. A Concealment of 
High Treaſon ſhall be only Miſpriſion of Treaſon, 


This then is to be underſtood of a þ 
Knowledge only and Concealment. 


By the 13 Eliz. ch. 2. Concealers of Bulls of Abſ; 
— from Rome, arc guilty of a Miſpriſion of High In 
00. 
By the 14 Eliz. ch 3. Thoſe who forge Foreign (Cy 
not Current here, ſhall ſuffer (with their Procure 
Aiders and Abetters) as in Caſe of Miſpriſion of Treaſam 


(io) zlaſt. 139. (a) Miſpriſion of Felony is a Concealment 
H. P. C. 129. a Felony, or a Procuring of che Concealme 
thereof, whether Felony By Common Law 


By Statute. [See Weſt. 1. or 3 Ed. 1. ch. 9. (but 
cerning the Concealment of Felonies by Min! 
riffs, Coroners and Bayliffs, within their IHing tt 
berties, Cc. 3 H. 7. ch. 1. 33 H. 8. ch 6. Fe Kir 
Concealments of Jurors. And ſee of There N 


infra, and of Fudgment, Book 4. ch. f.] 2.1 

to) 3 Inſt. (b) Commiſſion ; which Miſpriſions ariſe f 
139, 149. ſome Contemptuous and Undutiful Behaviou | 
H P. C131. with Regard to the King; being ſome Ha ed 
nous Offences under the Degree of Felony lonec 

This is a Miſpriſion in a large Senſe. Mor 
particularly, Theſe may be committed ) 
Contemning the King's Prerogative, wiz.) Þ 

Refuſing to Aſiſt che King according to * 

\ 


* 3. Laws of England. 697 


Receiving a (c) Penſion from a Foreign (c); Inſt. 4j 
nce without His Leave; By Speaking or 
ring Againſt His Perſon and Government ; 
aying His Title co the Crown; Refuſing to 
e the Oaths of Allegiance, and Supremacy, 
wired by Law. [See 1 W. & M. c<.8. 13 
14 W. 3. eb. 6. 1 Georg. ch. 13.] By Con- 
pts Azainſt the King's Palace or Courts of 
ce. 


By the 33 H. 8. eh. 12. Malicious Striking in the 
Palace to Bloodſhed (where the King's Royal 
ſon Reſideth) is puniſhable with the Loſs of the Of- 
der's Right Hand, Perpetual Impriſonment, and Fine 
the King's Pleaſure, 


A Striking in a Palace, (d) where the King (a); Int. 
not Reſident at the Time, is not within the 145. cent. 

ent of the AR, as may be Gathered from. 
ern 

e) Blood muſt be Drawn; for a Striking | 
thour Bloodſhed is not to be puniſhed in 22 — 
Manner. 

hut Drawing a Weapon only wichoutStrik- (H; Inſt. 

in Weſtminſter-Hall, or in any other Place, 140. | 
ing the Courts of Chancery, the Exchequer, H. P. C. 137, 
> King's Bench, the Common Pleas, or 32 

ore Juſtices of Aſſiſe, or Juſtices of Oyer 

| Terminer [ See the 25 Ed. 3. ch. 2.] upon 

Judge or Juſtice, The Offender ſhall loſe 

Right Hand, and forfeic His Lands and 

ods During Life, and be perpetually Im- 

Wloned. So if One doth Strike a Juror, or 

ly other Perſon, within the View of the 

Courts with Weapon, or without, He 

Have the like Puniſhment. Bur not If 
only maketh an Aſſault. [ See of Judgmem, 


ty ch. 6. 
01, II. 24 The 
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The Law makes a Great Difference y 
twixt a Stroke in or Before Any of 4 
ſaid Courts of Juſtice, where the King i 
reſentatively Preſent, and His Palace; wha 
His Royal Perſon Reſideth In The Kings! 
laces Blood muſt be Drawn ; but Drawing 
a Weapon only upon a Judge. or Striking; 
lv of Anocher Perſon in the King's Count, 
ſufficient to take away the Right Hand, 6 
and 1 to 3 8 = Goods |) 
cro. ring Life; (g) even tho” the other made 9 
-- cle Aſlaule. 75 
x Lev 106. Tf Any do (h) Reſcue a Priſoner In or! 
(b)zInſt.141: fore Any of the ſaid Courts, who was comnj 
H F. C. 131. ted by the ſaid Juſtices, He and the Priſon 
Aſſenting to it, ſhall forfeit Lands and Gog 
and be perpetually Impriſoned. But the Re 
cuers ſhall not loſe a Hand, becauſe no St 
| was Given. 
(CG) 3 Iaſt. (i) Reproachful or Threatning Words to 
742 Judge, A Threatning of a Counſellor or k 
H. P. C. 131. torney for being employed againſt One, ori 
3 Abr. a Juror for giving His Verdict againſt On 
* Cc. are puniſhable By Fine and Imprila 
ment. 

He that ſpeaks Reproachful Words to 
Judge while Sitting on the Bench is immedia 
(K) » Cro. 78, Jy (k) Fineable by the Judge Himſelf, or. 
8 Abr. (ome ſay, (1) the Offender may be Indide 
0 )1 Sid. 144. But One cannot be Indiffed for any Scand 
(am) 1 Cro.78 lous or Reproachful Words ſpoken of or To 
2 Roll. Abr. Judge, ec. (m) not being in Publick Place 
75. Juſtice, or in the Execurion of His Office 
. tho' He may be Committed to Priſon till It 
p. 295. finds Sureties for His Good Behaviour. 


1 


Ther 
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There is in this large Senſe Great Variety 
Miſpriſons By Commiſſion ; for Every con- 

zrable Miſdemeanor, which hath not a cer- 

Name in the Law, is ſometimes ſo call'd. 

. (n) A Premunire (from the Words in the h 4. 
it Præmunire facias Or Premonere facias, ſig- 129. \ 

ying the Vrit and che Office on which the 3 Inſt. 
rit is Grounded) is an Oftence whereby One 

all Incur the ſame Puniſhment, which is in- 

ed upon Thoſe that Tranſgreſs the Statute 

ade the 16 Rich. 2. ch. 5. commonly called 

» Statute of Pramunire, and the other Sta- TD 
es made Before that Time. (o) Thele Sta- (11,9 120. 
es were made Againſt the Intollerable En- Dav, 84, 85, 
pachments of the See of Rome, as well as other 86. 

atutes ſince That which is eſpecially call'd 

e Statute of Præmunire. 

Theſe Statutes are chiefly concerning Papal 

oceſſes or Inſtruments, and Encroachments 

on the King's Courts; Election or Conſecration 

Biſhops ; The Popiſh Religion; The Oaths of 

legiance and Supremacy; The Authority of 


King and Parliament, and Liberty of the 
biel, : 


1. Concerning Papal Proceſſes or Inſtru- 


nts and Encroachments upon the King's 
art.. 


y the 27 Ed. 3. ch. 1. and 38 Ed. 3. ch. 3. If Any 
diects Draw Any out of the Realm in Plea, or Sue in 
other Court, to Defeat the Judgments given in 
King's Courts, Cc. He incurs a Pramunire. 

By che 16 Rich, 2. ch. 5. If Any Purchaſe, or Purſue, 
cauſe to be Purchaſed or Purſued in the Court of 
ne, or Elſewhere, any Tranſlation, Proceſſes, Senten- 
of Excommunication, Bulls, Inſtruments, Cc. which 
ich the King; or If Any do Bring Them within 
Realm, or Receive Them, They ſhall be put out of 


en 22 2 the 
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(p) 3 Inſt. 


An tnſtitute of the Book | 
the King's Protection, and Their Lands, Tenene 
Goods and Chattels, forfeited to the King, [See 4 


Expoſition of this Statute, 3 Int. 126. andi 
28 H. 8. ch. 16. 


A Bull (from B Conſilium) is an Inf 


ment granted By the Pope containing His hy 


ceſſes, Decrees, Cc. ſealed with a Seal 
Lead, | 


By the Words Elſewhere, It is ſaid That %y 
in (p) Equity to Relieve Againſt a Judge 
at Law, and Suits in the” Admiralty, Suits 


120,121,122, the Courts of the Conſtable and Marſhal, a 


123, 134. 


Eccleſiaſtical Courts, for Matters belonging 


x — Abr. the Cognizance of the Common Law, y 


764. 


(q) Lit. 199. 
1 Inſt. 129. 
b. 130. a. 

3 Inſt. 126. 


within the Statute. (Qu.) [See the 4 H. 4 d 
23. and fee of the High Court of Chang 
Book. 4. ch. 1. E 
(q) Out of the King's Protection. So that | 
cannot bring an Action; Yet He cannot | 
Slain by Any One, as the King's Eneny 
as was Anciently Held. [See the Eliz. ch. 
[See the 25 Ed. 3.ch. 22. 25 Ed. 3. Sid. 
cb. 22. De Proviſoribus, 38 Ed. 3. ch. 1, 2, 1, 
12 Rich. 2. ch. 15. 13 Rich. 2. Stat. 2. cb. 2 6 
2 H. 4. ch. 3 & 4. 6 H. 4. cb. 1. 7 H. 4. ch. 
& 8. 9 H. 4 ch 8. 3 H. f. ch. 4. 23 H. 8. 
21. 28 H. 8. ch. 16. Many of theſe Staus 
were made againſt Proviſions, or the Provid 
of a Biſhop of a Biſhoprick or other Perſon! 
an Eccleſiaſtical Living, by the Pope, beſa 
the Incumbent was Dead. Which, tho' « 
of Ule ſince the Supremacy is acknowledgi 
to be in the King, yet may not be imprope 
here hinted at. 
a See Dav, Rep. The Caſe of Premunin 
4 


"RY Lo 6 ata wt 
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zy the 24 H. 8: cb. 12. and 25 H. 8, cb. 19. To 
15 125 from a of the King's Courts i —_— 
ure. All Appeals from henceforth ſhall be made 
he High Court of Chancery + 
the 26 H. 8. cb. 14. Suffragens ſhall not Exerciſe 
y Greater Authority: than what is Limited to Them 
Commiſſion from the Biſhop of the Dieceſs, on Pe. 
of Premmure. : 2 > — | 4 
y the 5 Ehiz. ch. 1. To Defend the pretended Juriſ. 
Mon of the Pope in this Realm is a Premigiire for the 
} Offence, and High Treaſon for the Seon. 


2 Concerning Election and Conſecration of 


u. aN. $113 Ait 


y the 25 H. 8. ch. 28. If Any Dean and Chapter Re- 
e to Elec the Perſon named in the King's Letters. to 
iſhoprick within 12 Days, and to Cercify the Election 
hin 20 Deys; Or If Any Archbiſhop oc Bilop (af. 
ſuch Election, or Nomination in the Default there- 
Refuſe to Confirm or Cenſecrate the Perſoh ſo ſignified 
Them ; It is a Praommnive, | ey rio | 


. Concerning the Popiſh Religion. | P 


By the 13 Eliz. ch. 2. To Bring Any Au Dei, Croſſes, 
ds, or ſuch like Superſtitious Things preteaded: to 
Hallowed By the Biſhop of Reme, &c,- and to De- 
er, or Offer the ſame, to be Worn or Ufed,.or It 
y one ſhall Receive the ſame to ſuch Intent, and not 
er Himſelf By Diſcovering the Offender, Ce. 
s 2 Premanire. And a Juſtice of Peace ſhall 
ur the ſame Penalty, who, being informed thereof, 


By the 27 Eliz. ch. 2. To Contribute to the Mainte- 
nce of a Popiſh Seminary, is a Premwnire. © 


Concerning the Oarhs of Supremacy, Al- 
iance, Cc. 


By the 1 Eliz. ch. 1. 5 Eliz. ch. x. To Refuſe the 
thof Supremacy, is a Pramunire, Oc. 


2 2 3 _ 


Unot within 14 Days declare it to a Privy Counſel- 
ou | | Wiler 
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ſoft. 125, 
A 


9. i 
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By the 3 Jac. 1. ch. 4. To Refuſe the Oath 11 
legiance upon Tender is a Premunire. [Sce 7 Jr. 


6.] 1 i „ | 

57 the 1 V. M. Sefſ 1. eb. 8. The Oaths of v 
macy and Flegiance preſcribed in former Ads are f Prem 
rated, and New Osths and a New Declaration 6 
Rieutsd in their Room; which to Refuſe upon Ty = 
makes one liable to the like P enalty of Pra munirt 

By the 7 * 8W. 3. ch. 24 Serjeants at Law, ( 
ſellecs, Atrorneys, Sollicitors, Proftors, Clerks or 
taries, practiſing as ſuch in Any Court, without tj 
the Oaths: of Allegiance-and Supremacy, and ſubſ 
ing the Declaration, incur a Præmunire. 


5. Concerning the Authority of King » 
Parliament. | 8 | 


, »/ 1. 1 * 


1 


: 'By pa the 13. Car, 2.ch. 2. To Affirm malitiouſy 
Aeta dy Speaking: or Writing, That Both or Bt 
Houſes of Parliament have a Legiſlative Power with 
the King, 1s a Pr emunire... . 08 10 | 

© By the 1 & 2 Anm. ch. 17. 4 Arn. eb. 8. If Any . 
Maliciouſly and Dire&ly, By Preaching, or adi 
ſpeaking, Affirm that the Pretended Prince of Malu hi 
Any Title to the Crown, or Any other Perſon than 
cording to the 1  & M. ch. 2. and the 12.1.4 
2, Ce. or that the Kings or Queens of this Rel 
Jews naar ” Parlisment, cannot By Laws Lin 
Een 
"Information muſt be Given within Three Days 
the Words fpoken. [See the 35 H. 8. ch. x. 1 Bliz. d 
21 Jae, 1 eb. 3] 22 268 ' bf * . 7 


| 6. Concerning the Liberty of the Subjed. 
r r Ac TH ih &# = 2 = ' F: ; 
By the 37 Car. 2. ch. 2. No Subject Inbabiting mi 


i. 
8 _ ogy ſhall be ſent Priſoner out of it = ot 
ther Parts, (except in Caſe, n' 1 in 1 
naley of Pr, e ip the. 45) pelo 
A Sap nee Hamas ; 7 
Moſt of Theſe later Statutes refer the Pu » 
ent to the 16 Rich. 2, ch, 5, (r) But the fa = 
fan cot Langs co the King therein mention f 


mul 
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| be underſtood only of Lands in Fee for 
wer, and of Lands in Tail but During Life, 
of ſuch Eſtate as One may Lawfully forfeit. 
præmunire lieth as well for the Party Grieved g 
for the King, and Both may joyn in One = 
tit. + But becauſe Theſe Laws, making the Fi 
Mences to be Pramunire, are lo very Severe, . 
hey are ſeldom put in Execution. (5) For (s) 3 Inſt.23, | 
has been always Obſerved, That too Se- 7 165. 1 
re Laws are never Duly Executed. [| See Of 13 
udement, Book 4. ch. 5. | | 
Theſe are the Great Offences (Not Capital) 
hich are Immediately and Directly levied 
gainſt His Majeſty's Crown and Dignity, 
nown by the Name of Miſpriſion and Præmu- 
ire. ¶ See the 21 Fac. I. ch. 3. 16 Car. 1. cb. 
Of Monopoly. | 


IIL Offences that are Hurtful to the King's Of Offences 
wple, or Againſt the -Commonwealth in Gene- that arcHure- 
al, are the Offences, 1. Againſt Publick Ju- — 7 = 
ice, 2. Againſt the Publick Peace. 3. Againſt — ny 
Publick Trade. 4. Againſt the Health and Eaſe © * 

f the King's People. 


1. Of Offences Againſt Publick Fuſftice, 
Theſe are Theft-bote, Perjury, Forgery, Bribery, 


xtortzon, Barretry, Maintenance, Vexatious In- 

ormations, Conſpiracies, Negligence of Officers en- 

= with a particular Adminiſtration of 

JUriCe, 

1. (t) Theft-bote ( Bote, Amends; ) is (1) 1 Inſt. 127. 
ot only where the Owner knows of the a. 

elony [See Of Miſpriſion of Felony, ſupra. ] but 4 IM 134, . 
3 218. 


T Mitius Imperanti Melius Paretur. H. P. C. 130. 
Nom Minus Principi Turpia Sunt Multa Supplicia, Quam 
Medico Multa Funers. 
Es ſepe Committuntur, Quæ ſæpe Vindicantur. 
22 4 takes 


. 


An Inſtitute of the Bock. 
takes His Goods again, or Other Amy 
not to Proſecute the Felon, to the Intent g 
the Thief may Eſcape. Had He Receivegy 
Thief Himſelf, He had been Acceſſar | 
the Felony. But If He had taken His Con 
again that were Stolen, without PFavoyriy 
the Thief, It Had been no Offence. [Seel 
Remedies without Suit, &c. Book. 4. cb. 2.] 
The Puniſhment of Theft- bote is Fine » 
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Impriſonment. 
(u) 3 Inſt. 2. (u) Perjury by Common and Statute 
164. is a Crime Committed by Wilful and Fall 


Swearing,abſolutely, in Any Judicial Proces 
ings, in a Matter material to the Iſſue or Poi 
in Queſtion, (when a Lawful Oath is Admin 
ſtred By One that Hath Authority to doi 
By the Subornation of Others, or By thi 
Own Act. 
() 3 Inſt. (W) An Oath (Sacramentum, Furamenty 
165. Jusjurandum) is an Affirmation or Denial 
| any Chriſtian of Any Thing Lawful and H 


| | neſt, before One that Hath Authority to g or 
il the ſame, for Advancement of Truth, calling. 7 
God to Witneſs that His Teſtimony is Tu eths, 


Ic is call'd a Corporal Oath, becauſe at th 

ſame Time He Toucheth the Scripturs 

with His Hand. Now then let us peruſe the 

; Parts of the Deſcription of Perjury. 
(x) ; Iaſt. Perjury muſt be (x) Wilful and Deliberate, nd 


167. Committed thro' Surprize, Inadvertency 0 

Y Miſtake of the Queſtion. 
(y) 3 Inſt. It muſt be (y) Falſe either in Expreſs Word it 
766. or Intention. For Falſhood in Intention may ſh: 
2 Rolls Abr. be puniſhed, By the Common Law, tho the edi 
= -. Words Happen to be True. If One knows non 


what He Swears, It is a Falſe Oath in Him. 
So that One may Swear the Truth, and yet be 


erjur'd. [See p. 708. z 
perjur'd. [See p. 708. infra] _ 
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of His Remembrance. For If He Re- 
mber'd nothing, He cannot be puniſh'd for 


ur y. 


ted not only in a Court of Record, but in 
y other Lawful Court; and in Any Mat- 
Judicially Depending there; or in a Court 
Equity or Eccleſiaſtical Court. And not 
y in Open Court, but before Perſons in the 
0 iMountry Authorized By the Court, or Before 
hey that Have Adminiſtration of Juſtice. It 
ay be committed then by taking a Falſe 
ih as a Witneſs, in an Anſwer to Que- 
jons put in a Court of Law or Equity; 
m Anſwer as Defendant in Court of Equi- 
or Spiritual Court; By Making Affidavit, 
e This is to be underſtood of Aſſertory 
aths, or where ſome Matter of Fact is falſly 
firmed or Denied. Therefore If Promiſſory 
rsWPaths of Officers are Broken, They are not 
uniſhable as Perjuries ; tho their Offences 
ught to be puniſhed with a Severe Fine, ec, 
reſpe& of the Breach of their Oaths. The 
reach of Oath ſhall Aggravate the Offence, 


worn Man, becauſe the Forſwearing may 
e Extrajudicially. 


In 


An Fudicial Proceedings. (a) For If It is ( 
in a Judicial Proceeding, but in a Private 166 
Fair, as in Trading, Oc. It is not Puniſh- 2 Rolls Abr. 
eas Perjury either By the Common Law 257. 

By Statute. The Perjury may be Com- *! Rep. 98. 
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z) Abſolately and DireAly, not as One (2) 3 loſt. 
inks, Believes or Remembers, or To the 166. 


a) 3 Inſt. 
66 


One calleth Another (b) Perjured Man, (b) 3 Inft. 
e ſhall have his Action on the Caſe, becauſe 166. 

hall be intended contrary to His Oath in a * Roll. Abr. 
udicial Proceeding; not for calling One a3 


. 
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(c) 3 Inſt. 
167. 


1 Rolls Abr. ; 


41 78. 
1 Cro. 5oo. 


id = 


cumſtances, and makes them Reaſons of x 


(d) 3 Inſt. 
165. 
4 Inſt. 278. 


279. 
2 Roll. Abr. 
257. 


fe) 3 Inſt. 
r 


(f) 1 Roll. 
Ahr. 79. 
2 Cro. 158. 


Car. I. cb. 12. 13 Car. 2. ch. 12. 


An Inflitute of the Book . 
h @ Matter Material to the Iſſue or bi 


Queſtion. (c) For If It is not of Any C 
quence in the Deciſion of the Cauſe, ty 


is a Falſe Oath, It is not to be puniſhy 
Perjury, there being no malicious Defy, 
be preſumed. But If a Falſe Oath is in (; 
cumſtances, Aggravating or Extenuating 
Damages, and the Party pretends to gin 
a Particular and Diſtinct Account of the (; 


Remembrance, to ſtrengthen the Subſtam 
Parts of His Evidence or Anſwer, or gu 
the more Credit by ſuch a particular Acco 
of the Circumſtances, He may be Guilt, 
Perjury. (Qu.) * mY 
WhenaL AWFUL Oath is Adminiſtred t 
that Hath AUTHORITY. (d) The Oathm 
be Lawful, allow'd by the Common Lay | 
ſome Act of Parliament. And It muſt be tit 
Before one that Hath Authority, not before 
Perſon acting in a Private Capacity, or preten 
ing to Have Authority where he hath none; ot 
one that goes beyond the Authority, which u 
Granted. For ſuch Falſe Oaths cannot amou 
to Perjury in Law, becauſe ſuch Oaths are 
no Validity or Force, being Coram non Juli 
Beſides, It is a High Contempt to Adminilt 
an Oath without Warrant of Law, and g 
niſhable by Fine and Impriſonment. See! 


There is alſo a Subornation (Subornare, (. 
to Prepare underhand) of Perjury by the Ci 
mon Law ;: which is an Offence in Procuring 
One to take a Falſe Oath amounting to Pe 
jury. (f) But if He doth not take it, Tis 
Perſon who encouraged Him to do it is nd 
Guilty of Subornation of Perjury, tho He i 
puniſhable by Fine, Cc. | E 
x li 
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Thus of Perjury and Subornation of Perjury 


fender being ever after incapable to Bear 


itneſs. : b 
Let us dee now what is Perjury by Statute 


v, and How Puniſhed. 


Ipy the 5 Eliz. ch. 9. If Any Perſon ſhall Unlawful. 
and Corruptly Precure Any Witneſs to commit Any 
ilful and Corrupt Per jury in any Cauſe Depending by 
y Writ, Action, Bill, Complaint or Information 
acerning Lands, &. Goods, Debts or Damages in 
y of the ing' Courts of Chancery or in Any of His 
urts of Record, or in Any Leet, Antient Demeſne- 
ure, Hundred · Court, Court-Baron, or of the Stanna- 
, or Elſwhere, or ſhall unlawfully or corruptly pro- 
re Any Witneſs to Teſtify in perpetuam Rei memoriam, 
very ſuch Offender ſhall Forfeit 40 J. And If Any ſuch 
fender ſo attainted ſhall not have Any Lands or 
pods to the Value of 40 J. He ſhall ſuffer Impriſon- 
ent for Half a Year and ſtand upon the Pillory an 
our in ſome Market-Town, and ſhall not be receiv'd 

a Witneſs in Any Court of Recor, till ſuch Judg- 
ent be Reverſed, Oc. | | 
And If Any Perſon, either By Subornation or By 
teir own AC, ſhall wilfully and corruptly commit 
erury By their Depoſition in Any of the Courts 
ovemention'd, or Being Examined Ad Perpetuam Rei 
miriam; then every ſuch Perſon ſhall loſe 201. and be 
priſoned by the ſpace of Six Months, and His Oath 
all not be Receiy'd in Any Court of Record until the 
udgment ſhall be Reverſed. And If ſuch Offender 
all not have Goods or Chattels to the value of 20 J. 
© ſhall be ſer on the Pillory in ſome Market · place, 
bc. where He ſhall Have Both Ears nailed, Ge. The 
ne Moiety of the ſaid Forfeitures to the King, the 
other Moiety to ſuch Perſons as ſha!) be Grieved. 

This Act ſhall not extend to Any Ecclefiaſtical Court, 
ut ſuch Offender ſhall be puniſhed by the Laws uſed 
n the ſaid Courts; nor ſhall It reſtrain the Authority 
Any Judge having Abſolute Power to puniſh Perjury 
fore the making this AR. | 


Ob- 


Common Law, which may be (g) puniſhed (g); Inſt. 
Fine, Impriſonment, Pillory, Cc. the 163. 
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(b) 3 Inſt: 
167. 

3 Buls. 147. 
contr. 

(i) 3 Inſt 767. 
1 Cro. I47. 


(K) 3 Inſt. 
166. 


(1) Rep. 99. 
3 Inſt. 167. 


cm) 3 Inſt. 
164. 


(a) 3 Inſt. 
166. 
2 Roll. Abr. 


77. 


n | 
An Inflitute of the Book 

Obſerve, that the Firff Part of this Ag; 
tends only to the Perſon that Procures or i on in 
and the Second Patt to Him that Swears faſy| 
Subornation, or of His own Accord. (h) St 
You muſt Declare in Certainty within whi 
Clauſe che Defendant was Perjured. (9,,) Wk of 

The Words (i) Wilfully and Corruptly oy 
be expreſly ſer down in a Proſecution fork, 
jury, or Action, upon this Statute. 

Falſhood in (k) Expreſs Words is 
within this Statute, not Falſhood in Knowle 
or Intention. [ See ſupra. p. 704. ] 

As That Part of the Statute which conc 
the Subornation of Perjury extends on) 
Matters Depending in Suit by Writ, 46 
Bill, Plaim, or Information in any wile a 
cerning Lands, Tenements and Herediy 
ments, or Goods, Chattels, Debts or Damig 
c. (I) So the Clauſe concerning Perry! 
ſelf muſt be Reſtrained to the ſame Meaning 
Therefore Subornation of Perjury, or Pet 
ry, upon an (m) Indifment, is not within id 
Statute; but It is puniſhable By Indictment 
Common Law. nce It appears I hat Pa 
jury committed in an Information exhibited} 
the King's Attorney General, or any othet, f 
the King, by any Witneſs produc'd on the bely 
of the King (tho? It is che King's own Witnilj 


is puniſhable By this Act, or at Common Las Al 
This Statute alfo Extends to no other Pl * 

jury chan that of a (n) Mitneſt; not If 20 105 

fendant commits Perjury in {His Anſwer Mflech 

the Chancery, Exchequer-Chamber, Cr. f " 

an Affidavit, by Swearing the Peace again 

Another, &c. but He may be puniſhd i 

that Perjury at Common Law ; which, after il 

that hath been ſaid, is the ſafeſt way To Pro 1 


ſecute for Perjury, or Subornation of ren 
q 
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o Falſe Oath is within the Meaning of 
cratuts that is not Prejudicial to ſome 
ſon in His Cauſe; and gives Him a juſt 
e of Complaint that He was Grieved and 
eſted by the Depoſicion of the. Witneſs. 

A Greater Penalty is inflicted on Suborna- 
ol Perjury, than on the Perjury itſelf. 
the Author Sins more than the Actor. 

\; the Act does not extend to Any Eccle- 
tical Court, ſo ſuch Offenders may be pu- : 
ed by the Eccleſiaſtical Law by the Words (p) 3 Inf. 
he Act, if the Matter is (p) Spiritual, and 164. 
Temporal ; or They may be proſecuted for 

ſe Oaths, either in an Anſwer or Depoſi- 

,at Common Law. 


y they & 8 W. 3. ch 34. If Any Qualer ſhall be 
ully convicted to have Wilfully, Falſly and Cor- 
thy made His Solemn Affirmation and Declaration, 
'd by the A#, He ſhall incur the ſame Penalty as 
ons Convict of Wilful Perjury. 


(o) 5 Rep. 99. 
3 Inſt. 167. 


derjury is ſo Odious That By the Law of 
d It is not to be Pardon'd, Deut. xix. 21. 
ny and Extortion is alwavs Accompanied 
h Perjury. Therefore, See of Simony, Book 
p. 266, 267. and for the Expoſition of the 
Itute of the 31 Eliz. ch. 6. See 1 Inſt. 120 4. 
If. 153, 154, Cc. [See Of Extortion, poſt. 


r ä 


0) Naar pecent Aus ler quam Acer. 5 Rep. 99. 
laſt 167, 
By 
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To Forge is Falſare or Fabricare. 


forfeit to the King the Iſſues and Profits of His Lands 


An Inflitute of the Book j 


By a Publick Writing I mean a Probate q 
Will, Certificate of Holy Orders, a Protec 
on from a Member of Parliament, G. 
for Writings of an Inferiour Nature (as Privy 
Letters, & c The Counterfeiting of Then; 
not properly Forgery. Therefore in {node 
Caſes It may be more ſafe to proſecute {yg 
Offenders for a Miſdemeanor as Cheats, f 
by Reaſon of the Uncertainty of Opinions co 
cerning proper Forgeries at Common Lay 
Indictments are Generally brought upon t 
following Statute, and very Few at Commo 
Law. But if the Indictment is at Commy 
Law, and the Offender is convicted, He my 
be order'd to ſtand in the Pillory, To py 
Fine, and to be Impriſon d. The Latin Won 


I come to ſhew what is Forgery By Statut 
Law. 


By the 5 Eliz. cb. 14. If Any One Alone, or wit 
Others, ſhall falſely Forge or Make, or cauſe to 
Forged and Made, or Aſſent to the Forging or Mak 
ing of Any Writing Sealed, Court. Roll or Will in Writing 
to the Iatent That the Freehold, or Inheritance of Lands; 
Freehold or Copy hold, or the Right, Title or Intereſt 
Any Perſon may be Moleſted, Recoveted or Charged, 
or {hall Pronounce or Publiſh or ſhew forth in Evidence 
any ſuch Forged Writing as True, knowing the ſamef 
to be Forged, and ſhall be convicted thereof upon u f 
Action founded upon this Statute, or otherwiſe by Biere 
in the King's Bench or Exchequer ; He ſhall pay to te g 
Party Grieved His Double Coſts and Damages, and allo 
ſhall be ſet upon the Pillory in ſome Open Place, and jon 
have Both His Ears cut off, His Noſtrils ſlit, and ſhall 


and Tenements, and ſuffer Perpetual Impriſonment, alt 
Ee. 10 
If Any One (prout ſuprs) ſhell Forge, or Make, Cu 
or Aſſent to be made, Any Charter, Deed or War 
b N = that 


k 1 Laws of England. 
ate of 
roteq 
he, 
Privgy 
hemj 


nd 
| . = 


"6k 
o 


y 


of 


tone may Claim a Leaſe for Tears of Lands (not Co- 
hold) or n Annuity, or hall Forge, c. any Obliga- 
or Bill Obligatory, Acquittance, Releaſe or other Diſ- 
of Any Debt of Any Perſons] Demand; or Pub- 
Give in Evidence the ſame (Except as In the Sta- 
i; Excepied ; ) Upon Conviction, as aforeſaid, The 


ſom der ſhall Pay Double Coſts and Damages to the 
an 3 Grieved; and alſo ſhall be fer upon the Pillory, 
0 One of His Ears, and ſuffer a Year's Impriſonmeat ; 


cond Offence being Felony without Clergy. 


NS Cor 


Lay 


a ast Forgery are Repealed. 

ma ro (r) Make, Cc. are Larger Words than to 
"oro. For one may make a Falſe Writing 
mai bin this Act, tho' it be not Forged in the 
me of Another, nor His Seal or Hand 
War unterſeited, as By Altering a True Deed. 


(3. .) There muſt be ſome Impreſſion on 
e Wax. A Court-Roll or Will need not be 
ald. 

vii It is Forgery to put more in a Will than 
Directed. 

This Ad mentions Four Kinds of Offences, 
A Moleſtation of a Freehold or Inheritance, 
A Publication of the ſame to other Per- 
ns, by Words or Writing, that It is True. 
A Moleſtation by Claim of a Forged Term 
Ir Years, Annuity, or Releaſe of Demands 


tatutt 


ting 
ands, 


d eronal. 4. A Publication of the ſame know- 
the Ply. | 

— Where there is a Penalty in a Bond or Re- 
A enizance, the Party Grieved by a Forged 
14; eleaſe, Cc. ſhall Recover Double the Pe- 


alty, not of the Debt appearing in the Con- 
Ition, 


Ne, 


uſe 
0 
Jt 


t) The 


By this Statvte All other Statutes made 


(r) 3 Inft. 
169, 170. 


he Deed, Charter or Writing muſt be Seal- 


(03 Inſt. 172. 
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116 4 Inflitueof the Bodkj 


| 
| «3 
_ * S is 
te)s Inſt. 192. (t) The King may Pardon the Co con 
1 5 Rep. 30. Puniſhment which Tendeth to Comme, pltice 
| ample ; but the Plaintiff cannot Releaſe port 
i - Forging an Aſſignment of a Leaſe ; Rew. 
4 within the Statute ; becauſe It does not 0) 
j the Lands, but only Transfers an Interes or 
| Being. nt fri 
1 cu) 2 Roll.” (uf One Acknowledges aStatute-Mer mm 
Abt. 466. or Recognizance in the Nature of a Sm¹niſte 
i contr. - Staple, in the Name of Another; Theſe Le, 
| 3 Inſt. 171. Obligations within the Act, for Each of Tiered 
=_ - Hath the Seal of the Party. But it is oli puni 
0 wiſe of a Statute-Staple, becauſe It Hy 2 
| not the Seal of the Party. hen a 
| () Pult de (w) One Sealeth a Deed by the Comma hen l 
l Pace, Ce. 46. ment and Direction of Another, It is no Hu Nl 
| b. ery. Unle/ 
| gery. 
| A Forgery of a Deed of Gift of mere be Mo: 
i ſonal Chattels is not within the Words ai Fa 
h Statute ; The Words are Obligation, Bill Ok See 
gatory, Acquittance, Releaſe or other Diſchay W. « 
| [See Of Forgery, ch. 1. Ante. and the 3; of 
8 8. ch. 1. Concerning Counterfeit Letters al 2. 
| Falſe Tokens, Cc. 5 Elix cb. 7. Concerning This 
| 8 with Falſe or Forged Teſtimonias x1 
j c. | 
; he Quarter-Seſſions Have no Authoii lt Se 


to take an Indictment of Perjury. AJu 

4. Bribery (from Briber, To Devour ) is whe! 
One in Judicial Place takes Any Gift orR 
ward of Any Perſon (who Hath Buſineſs ay) 
fore Him) for Doing His Office, or By Colo low 
of His Office, Except of the King only, uf 
leſs it be of Meat and Drink, and that of (mal jt Dt 
Value. This is Bribery in a ftric Senſe. h bue 
largely taken It may relate to the Receive 
or Offering Any undue Reward by Any 5 Vo 
: ; of 


„„ Laws of England. 713 
concern d inthe Adminiſtration of Publick © 
dice to Act contrary to His Duty. And 
metimes It ſignifies The Taking or Giving 
Reward for Publick Offices, 
(y) Is Judicial Place, either Eccleſiaſti- (y) 3 Taft. 
| or Temporal. This makes Bribery Diffe- 147. 
nt from. Extortion; For Extortion may be 
mmitted By one that Hath a Judicial or 
liniſterial Office. [See Deut. xvi. 19.] 
Takes Any Gift. If. a Judge refuſes a Gift 
Fered to Him, yet He that Offers the Bribe 
uniſhable. | | | 
0 Ibo Hath Buſineſs before Him. Not only (z); Inſt. 
hen a Suit Dependeth before Him, but alſo 147, 148. 
hen It is By Vertueof His Office, when there 
no Suit at All. 
Unleſs It be of Meat and Drink. But If It is 
Money, Ce. tho* the Bribe be ſmall, yet 
Fault is Great and Puniſhable. 
[See 12 Rich. 2. ch 2.5 & 6 Ed. 6. ch. 16. 
. & M. Seſſ. 1. ch. 21. Concerning the 
e 7 Offices, &c. and Sce of Officers, Book 2. 
2. 
This Offence is puniſhable By Fine and Im- 
ilonment ; whether in a Judicial or Mini- 
nal Officer, if we take Bribery in the lar- 
Jade, e.Ca)S be puniſhed 
udge's, &c. (a) Servant may be puniſhe 
r Receiving a Bribe. ö (4) 3 Inſt. 
F. (b) Extortion (from Extorqueo, To wreſt A- (6) 1 Iaſt. 
) is an unlawful Taking by Any Officer, by 368. b. 
dlour of His Office, Any Money, or Any 10 Rep. 102, 
aluable Thing of or from Any Man that is 
Due, or more than is Due, or Before It 
Due. In a large Senſe It is taken for Any 
ppreſſion by Power or Pretence of Right. (c) laſt. 
0 Take By (c) Colour of an Office Implies an 206. 
You, II. Aaa ill 
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(a) i Taft. 
368. b. 


(e) 1 Roll. 
Abr. 16. 


(f) 1 Inſt. 
368. b. 

2 Inſt. 209, 
310, 176. 

. 4 Inſt, 274. 


by Subſequent Acts. 


An Tiffiture of the * Book 


ill Action; but to Take by Feta: of and 
fice Icplies the Act to be Lawful. - (4) 
the Taking is for Expedition, It is Extoriy 
by Colour of One's, Office. But if fi 
Reaſonable Fees are taken, as Have been! 
low'd by the Courts of Juſtice in Ani 
Time to Inferiour Miniſters and Attendant, 
is no Extortion. (e) A Promile to pay M 
ney to an Officer for the Doing of a Thi 
for which the Law will not ſuffer Him! 
take Any Thing, is merely void. 

This Offence at Common Law is puniſh 
By Fine and Impriſonment. 


By the 25 Ed. 3. Stat. 3. ch 9. — or The 
Miniſters are not to be impeach'd upon Indi mem 
General Extortion. 

By the 21 HF. 8. ch. 5. If Ordinaries and Regiſter: 
more than their Due Rag they ſhall forfeit the E 
to the Party Grieved, and 1017. to be forfeited tot 
King and the Party Grieved. [Sce the 22 & 36 
ch. 23: 9 G10. 3.6. 41.] 


The 23 H. 6. ch. ro. Concerns the Fee 
Sheriffs, Under-Sheriffs, Bailiffs, Gaolers, 6 
See Weſt. 1. ch. 26. 29 Eliz. ch. 4. 3 Geng 
15. (f) The Statute of West. 1. {till ſtandz 
Force. And therefore ſuch like Office 
cannot take any Things, but what is Alloy 


The 3 Fac. 1. ch. 7 We to the Fees 
Attorneys, Selin, « 85 
The 10 & 11 V. N <> 23. Reſtrain 0 The 
Fees of the Clerk of Aſixe, Clerk of the Id I. 
Clerk of the Peace, &c. See 2 H. 4 Mood 
and 10. 33 H. 8. ch. 39. 


* 3. Laws of England. 715 
see the 8 & 9 Ann ch. 19. Concerning 

obſelers and Printers Seling or ſettin 

reaſonable Prices upon Books, & c 4 

6. (g) Barretry (From Barett, a wrangling (g) 1 Inſt. 

ic or Quarrel) is an Offence at Common 368 ». & b. 
, and is committed by one that is a Com. 8 Rep. 36, 37. 
on Mover, Exciter or Maintainer of Suits 2 4. 526. 


. = | N 8 le. ch. 
O uarrels, either in Courts or in the Coun- 1 2 12 


common Mover, Therefore no One can be a 
arretor in reſpect of one Act only, The In- 
itment muſt Charge That He is Communis 
zrrefator, a Common Barretor. 
In Courts, Whether of Record or not. 
o- the Country. Which may be in Three 
"' lanners. 1. In Diſturbance of the Peace. 
By ſpreading Falſe Rumors and Calumnies 
o Raiſe Diſcord amongſt Neighbours. 3. In 
aking or keeping of the Poſſeſſion of Lands 
«WW Controverſy by Force, or Subtlety and De- 
it, and moſt Commonly in Suppreſſion of 
ruth and Right. 
cc One may be a Barretor by Bringing many 
— and Vexatious Actions to oppreſs 
chers, as well as by Sticring up Others To 
ting Them. 4 
fie Upon Indictment The Proſecutor ought to 
logie the Defendant a Note of the Particular 
atters which He intends to inſiſt on, and 
rove againſt Him. This may be order'd up- 
n Motion By Rule of Court. 
's The Puniſhment for this Offence is Fine 
d Impriſonmenc, and to be Bound to the 
a. Wood Behaviour. [See the 34 Ed. 3. cb. 1. 


Aa a2 2 7. (b) 


| 


' TOP"; ho 14 

716 An Inftitute of the Bool 
(h) 1 Inſt. 7. (h) Maintenance (Manutentio, From My 
368. b. Tenere, A Taking in Hand or Upholding)j 
3 General is an Unlawful Upholding of Gu 
> Roll. Abr. Tels Againſt Juſtice. It may be Comm 
115. in the Country By Taking or Keeping paßt 
ſion of Lands, & c. for Others, or By m 

taining Quarrels or Suits in the Conn 

This is puniſhable only at the Suit of t 

King. It is Committed in Court: By uphdl 

ing the Plaintiff or Defendant in a Cauſe 


Suit depending in Court, which no wy Att 

longs to One, either By aſſiſting the Party Wiſp An 

| Words, Writing, Countenance or Deed, Offe 
This Maintenance in Court is Threefoll, WW) 4% 


1. When one Maintaineth a Side withq 
Any Contract to Have part of the Thingi 
Suit; as By aſſiſting one with Money to c; 
on His Cauſe, By Endeavouring To Perſu 


| 
1 
ö 
fi 
| 
\ 


j 
i 

| an Attorney, & c. to manage it for Him e ] 
i (i) 2 Roll. tic. (i) But if a Man hath an Intereſt in p-4 
| Abr. 115, Thing in Diſpute, tho' only a Contingent 
116,117. Poflible or Equitable Intereit, He may law” 5 
. ly Maintain an Action Relating to it. & Nr“ 
| Reaſon of Conſanguinity or Affinity ſome Au b 


_ 
8 „1 
— — 


this kind are Juſtifiable ; As alſo by Reaſon 
other Relation. Thus The Lord may maintaind 


Action of His Tenant with Money in HH 
of the Lands Holden of Him; A Maſter «24 
go along with His Servant to Retain Coun mids 
and ſtand by Him and Aſſiſt Him while Non 
Cauſe is Tried. 'A Servant may Sollict WW" 
His Maſter's Cauſe ; but He cannot lay M 
His Money to Aﬀiſt His Maſter. One Nei ly R 
bour may lawfully go with Another to Ha 

— — — — in 

ns Pr 


— _ eft immiſcere ſe Rei ad ſe non Pertinenti. 1 
J * . 
Co! 


unſel. And one may lawfully, out of Cha. 
„ cive Money to a poor Man to carry on 
uit. An Attorney may lay out His own 
ney in behalf of His Client to be Repaid 
zin. Bur He cannot carry on a Cauſe for 
other at His own Expence, with a Promiſe 
t He never will expect a Repayment ualeſs 
carries the Cauſe, or upon no Purchaſe no 


Attorney, cannot lay out Money to carry 
Another Man's Suit. oO 
Offenders of this Kind are liable to an 


Common Law. as Offenders againſt Publick 
tice, and may be Fined and Impriſoned. 
For Statutes Reſtraining it, See Meſt. 1. or 
£23 Ed. 1. ch. 28. 1 Ed. 3. ch. 14. 20 Ed. 3. 
4. 1 Rich z ch. 4. I Rich. 2. ch. 9. 


By the 3 2. H. 8. ch. 9. None ſhall Qbtain or Buy any 
tended Right or Title to Any Land unleſs the Giver or 
ler Hath taken the Profits thereof one whole Year 


xt before ſuch Bargain, or Hath been in Poſſcthion 
on WW the ſame, or of the Reverſion or Remainder thereof; 
1n eon Forfcirure of the Value of the ſame Land, to be 


vided betwixt the King and the Proſecutor, &c. Hows 
it, Purchaſing a pretended Title by Him that is al- 
dy lawfully poſſeſſed of the Thing, whereunto Title 
made, is lawful. | 

None {hall unlawfully maintain Any Suit or Action 
oncerging Lands in Any of the King's Crurts, or elſe- 
here, where Any Perſon ſhall Have Anthoricy to Hold 
Pez of Linde, Cc. Neicher fhall Any Perſon unlaw- 
Ply Retain, for Maintenance uf Any Suit, Any Perſon, 
Embrace Any Jurors, or Suborn Any Witneſſes to the 
lirdrence of Juſtice or Procurement of Perjuiy, in 
in of Ten Pounds, to be Divided betwixt the King 
1% Proſecutor, 


1 The 


 Counfellor, or a Sollicitor ( Q) who is 


114. 
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Action of Maintenance at the Suit of the (K) 2 Inſt. 


Party Grieved, and They may be Indifed ping 


Abr. 


71 8. 


* 


(1) 1 Cro. 
594 | 


(m) 1 Inſt. 
214. 2. 


(o) 2 Inſt, 


208. 


368: b. 


Court is not within the Statutes concernin 


(o) 1 Inſt. 
2 Inſt, 208. 


An Inſtitute of the Book ny 2 
| X 
The Offenders Againſt this Act ſhall be profey | 


within a Year, {See for the Expoſition of this Ad. Auen 


Maintenance of a Suit in the (1) Spi 


Maintenance. Neither doth Any Aion jy f 
at Common Law. | 0 
(m) The Law will not ſuffer Any Thingi 5 
Action, Entry or Re- entry to be granted ow... 
that Pretended Titles might not be Granted i enan 
Great Men to oppreſs the Meaner Sort. xpe 
2. The Second Species of Maintenance wy 
Champerty, from (n) Campus a Field, and r C 
titio a Dividing ; becauſe the Parties Agree rde. 
Diyide the Thing inDiſpute.(0)Champery then ¶ lan 
fore is a Bargain with the Plaintiff or De fendui Fc 
to Have Part of the Land, or Any Thing de 
of the Land, or part of a Debt or oth, 1 
Thing in Suit, carried on at His own pro ee 
Coſt, it He prevails. A Grant made Toling 8. 
part of the Thing in Demand when Recovertitc 
to ſatisfy a juſt Debt, &c. is not Champerty,Mſucl 
All Champerty is Maintenance; but AF: 
Maintenance is not Champerty. But WW: 
Maintenance in General is puniſhable M. 
Common Law, ſo is Champerty too. "WM 
Champerty alſo is particularly Reſtrau pr: 
by Statutes. See Weſt.1. or 3 Ed. 1. ch. 25. or 


2. or 13 Ed 1, ch. 49. and for the Expoſitd 
thereof, 2 Inf. 207, 208, 209, 484, 485, o 
564- 28 Ed. 1. ch. 11. 33 Ed. 1. Stat. 3. 1 Ko te 
2. 6h. 9. * d 


3: Thi 


5% Lans England. 719 


3. The Third Kind of Maintenance is En- 
ery, Now (p) Embracery is an Attempt to (p) Terms of 
uence a Juror to Appear, or to Inſtruct a the Law, v. 
ry, or any way to encline Them to be more FPbraceor. 
wourable. to the one Side than the other, . 369.4. 
Promiſes, Threatnings, Letters, Money, 
reats, e. Whether the Jurors on whom 
ſuch Attempt is made, Give Any Verdict 
ir no, ſuch a One is call'd an Embraceor ; and 
e js Subject to an Action or Indiftment at Com- 
n Law, as for other Kinds of unlawful Main- 
enance. But Juries may be Allow'd their 
xpences for Travelling, Cc. by Him that 
revails in the Suit. - 
All Indire& Practices to Procure One's ſelf, 
xr Others, to be Sworn on the (q) Tales, in (q) 1 Saund. 
order to ſerve One Side, is puniſhable in like zor. 
Manner. f 
For Statutes that Reſtrain this Offence, [ See 

Sah che 5 Ed. 3. ch. 10. 34 Ed. 3. ch. 8. 38 Ed. 3. 
dee 12. and ſee again, the 32 H. 8. ch. 9. And 
wu e Of the Verdict, Book. 4. ch. 4.] 
* WW Vexatious (r) Informations upon Penal Sta- (] Inſt. 197. 
tices. are Offences Againſt Publick Juſtice, 
"ſuch Informers being Reſtrain'd by ſeveral Sta- 

nes, (viz) By the 18 Eliz. cb. 5. 29 Elix. ch. 5. 

8 ;1 E/iz. cb. 5. 21 Fac. 1. ch. 4. 40 5 Me M. 

(. 18. [See Of Informations, Book 4. ch. 5. 

9. A (s) Conſpiracy ({trialy taken) is an A- (s) F. N. B. 
greement Berwixt Two or More to Appeal 114. Ce. 
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"WH or Indict an Innocent Man of Felony, Falfly 3 geg. 443. 
ad Maliciouſly, who is accordingly Appeal'd 7 ep: e, 57e 
or Indicted, and afterwards lawfully Acquit- 


ed by Twelve Men, or By Verdict. | See the 
Definition of ſuch Conſpirators in the 21 or 
3; of Ed. 1.] Here the Party Grieved hath 
Iwo Ways to puniſh the Offenders, 1, By 
[ f Aaag Writ 


720 An Inflitute of the © Book 
| Writ of Conſpiracy (which is a Civil Adio 

His own Suit, where The Judgment ſhal 

Fine and Impriſonment, and Damages to 

(c) 1 Roll. Party. But a General (t) Action of the d 
Abr. 111, in the Nature of a Writ of Conſpiracy, & 
112, 114 lie againſt One Perſon, where, if There ug 
2 Roll. Abr. Two or More joyn'd with Him, a Wir! 
8 ,, Conſpiracy would lie according to its fi 
2 Cro. 130, Form. An Action of the Caſe will lie ht 
357 | Falſe and Malicious Accuſation of any Cri 
3 Cro.15- whether Capital or not Capital (even of Hip 
Dag. 56:57: Treaſon) tho the Bill of Indiment is fon 
ae Jes. Tenoramus, or tho? it does not go ſo far x1 
Actual Appeal or Indictment; and the ſay 

Damages may be Recdvered in ſuch an Adin 

of the Caſe, as in a Writ of Confpinq 

where the Party is lawfully Acquitted by Ve 

dict. If one does Falſly and Malitiouſly pn 

ſecute Another in the Eccleſiaſtical Court, « 

procure Another to be Arreſted and broupht 

before a Juſtice of the Peace to be Examim 
concerning a Felony or Miſdemeanor, &« « 

Him to Charge and Trouble, tho' He is nt 
Indicted for the ſame, yet He may haren 

Action of the Caſe; in which He need nt 

Aver that He was lawfully Acquitted as H 

ought to do in a Writ of Conſpiracy. But H 

muſt Aver that the Accuſation or Proſecutin 

(v)S.P.C. was (u) Falſe and Malitious; and it muſt # 
172. b pear that there was no Ground for it. Thi 
1 Roll. Abr. Action of the Caſe is more frequently brought 
111, 113- 2. By Indiinent at the Suit of the King. | 
the Parties are found Guilty of the Conſp 

(w)3 loſt. racy, The Judgment is very (w) Terrible, being 
143, 222 cCall'd a Villainous Judgment. I ſuppoſe tha 
7 lat. 384. there are but few Precedents of ſ uchJudgment 
Thereforg I need not Repeat it. 


Put 


purpoſe to vex and diſgrace Him, and to . 
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ut at Common Law One may prefer an 

i Againſt Conſpirators, tho? They do 

eo ing but Conſpire together, and tho* no- 

ng is put in Execution. (x) The Commen (x) 9 Rep.z6, 
puniſheth the Confederacy: But the 57. 

nfederacy ought to be Declared by ſome 2 Roll. Abr. 

nner of Proſecution ; as By Promiſes to 77 

and by one another, Right or Wrong; By 

tering into Bonds for that Purpoſe, &<. 

id as the Conſpiracy ought to be declared 


H ſome Act, It ought to be laid, That the 
fonWWMzcter of the Confederacy was Falſe, and 
e Conſpiracy Malitious, and muſt be made 
o be ſo by the Innocency of the Party, 
ind Purpoſe of the Conſpirators. | 

rao But If the Defendant can ſhew Any Foun- 
Jeton or Probable Cauſe of Suſpicion, They 


all be Diſcharged, The Confederacy ought 

ſo to be Voluntarily ont of Court; for it 

ug on Trial It doth appear That, the Proſe- 

in tion was . order'd in a Courſe of Juſtice, 

„That the Witneſſes were forc'd to Appear, 

r. There ought to be no Puniſhmene, If 

we Defendants Acted only as (y) Furors in a (y) S. P. C. 
riminal Matter, or as Fudges in Open Court, 173,2. 

d here is no Ground for Proſecution. (z) Judges Vaugh. 135. 

f Courts of Record are Exempted from All (2) S. P. C. 

roſecutions wharſoever, as Judges, except in ; Re, 

e Parliament. F 

A Bare Conſpiracy will not maintain a Mrit 

i Conſpiracy at the Suit of the Party Grieved, 

ecauſe He is not Damaged by it; tho' It 

$ a Ground for an Indictment. 

One Perſon alone cannot be Indicted for a (a) S. P. C. 

onſpiracy ; (a) ſo that if All the Defendants 173, 174. 

re Acquitted but One, That One muſt he 2 Roll. Abr. 

Kquitted too, Otherwiſe in an Action of en Abr. 

the 111, 1z. 
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fences Againſt the Publick Peace, It ma -*<* 


(b) Dalt. ch, 


16. p. 263. 


Pulton, 18, 
Sc. 


Thoſe who are of Ill Fame, or do Any Thi 


An Inf{ituteof the. Book | 
the Caſe. Husband and Wife are bu 
Perſon; and Therefore They cannot he 
diced for a Conſpiracy. | 

See the 4 Ed. JL! BS 

The Puniſhment upon ſuch an Indian flog 
is Fine and Impriſonment. : 

10. Officers entruſted with a Particular 
miniſtration of Juſtice (as Sheriffs, Coro 
Gaolers, Keepers of Houſes of Cortech 
Conſtables, Overſeers of the Poor, Surry 
of the High-ways, Cc neglecting Any 
of aa Duty, may be Fined. and Iny 
on'd. | 


Theſe are Offences in reſpect of Pull 
Fuſtice. | N | 


2 Of Offences Againſt the Publick. Pan 


Before I come to the ſeveral Kinds off 


be improper to ſhew How the Breach of | 
Publick Peace may be prevented. This e 
be Done, x. By Security for keeping the ba 
2. By Security for the Good Behaviour. | 


tending to the Breach of the Peace or of f 
Good Bebaviour, may be required to Eni 
into a Recognizance, with Sureties or withi 
Them, according to the Diſcretion oft 
Judge or Juſtice, to keep the Peace, or u 
of Good Behaviour. Therefore, 

(b) 1. A Surety for the Peace is the Acknd 
ledging of a Recognizance (or Bond) 
the King, taken by a Competent Judge 
Record, for the Keeping of the Peace. 


„ Laws of England. 


"i! Juſtice of Peace may Demand it ex Officio 
erding to His Diſcretion where He ſees 
aſe, or at the Requeſt of Any Subject or 
lon under the King's Protection. His 
rant alſo may be Granted when He is 
manded to do it by Writ of Supplicavit out 
Chancery or the King's Bench. Here the 
Bice is to Act as a Miniſter, and muſt make a 
turn to the Writ under His Hand and Seal. 
this Writ is Seldom made uſe of. It may 
Granted (c) Againſt Any Perſon whatſoever, 
der the Degree of Nobility, whether He be 
Magiſtrate, even againſt a Fellow-Juſtice of 
e Peace, or a Private Perſon, under Age, or 
Full Age. Complaint ought to be made A- 
inſt a Peer, Dutcheſs, Counteſs, or Baro- 
ſs, in the Court of Chancery or King's Bench; 
jd they may be bound there to keep the 
ace, The Warrant of the Juſtice to keep the 
ce may be Granted Againſt Infants, Feme 
werts, Againſt the Wife at the Requeſt of 
e Husband, Againſt the Husband at the 
equeſt of the Wife. | 
But Eccleſi:ftical Perſons that are Perform- 
g Divine Service in the Church, Church- 
ard or other Place Dedicated ro God, may 
ot be Arreſted. If Surety of the Peace is 
demanded Againſt a Juror at the Seſſions, It 
 Grantable after the Seſſions is Ended. Sure- 
ſhall not be Granted Againſt a Non Compor, 
or to Him upon His Requeſt ; otherwiſe 
dncerning a Lunatick that has ſometimes Lu- 
id Intervals The Surety of the Peace may 
de Granted To or Againſt One Artainted of 
treaſon or Felony; and In a (d Word, Againſt 
vl Perſons that are Suſpected to Break the 
Peace, or that do Break the Peace by Affrays, 
| A- 
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(c) Dale. ch, 
117. p. 267, 
268, 269. 


(d) Dalt. ch. 
116, p. 263, 
264, 265, 


= 


119. p. 275, 
276. 


p. 281, 282, 
233. 
4 Inſt. 180. 


119. p. 277, 
278. | 


ch) Dalt. ch. 
121. p. 285, 
286. 


4 Inſt. 181. 


(i) Dalt. ch. 
123. p. 290. 


the Preſence of a Juftice, Fighting, Qu; 


( e) Dalt. ch. 


(f) Dalt. 121. 


(80 Dalt. ch. ch. I.] (g) The Juſtices in Seſſions may cert 


era erer. 7 
Aſſaults, Battery, Wounding, Hot Woh 
ing, Threatning to Beat or Kill Another, N uf 
to Burn His Houſe, Barretors, Rioter, 
and in All Caſes where there is a | 
ſent Danger, or Fear of Future Daa 
(e) Now Security for the Peace hw 
given to the King by Recognizance, yy 

ureties or without, in a Penalty of 2 00 
of Money, according to the Nature of þ 
Caſe,(f)Then If thePeace is broken afterwa 
before the Recognizance is Releaſed or I 
charged, by Affray, Aſſault, Battery, Thus 
ning.co Beat or Kill Another to His Face, (1 
in. His Abſence) Cpallenging to Fight, (h 
not for calling One Rogue, Knave, &. 
Recognizance, being brought to the next & 
ſions of the Peace by the Juſtice, See; H, 


the Recognizance, with the Cauſe of ti 
Forfeiture into the Chancery, King's Bench q 
Exchequer ; from whence Procefs of Scir: ] 
cias ſhall go out Againſt the Party. 

(h) The Act that ſhall amount to a Forfcitur 
of ſuch Recognizance muſt. be intended d 
done to the Perſon, or to the Terror of th 
People; not to One's Lands, or Goods. Ft 
tho theſe may be Breaches of the Peace, hx 
They are not within the Meaning of the Rt 
COgnizance. 

2. (i) Surety for the Good Behwionr or Coll 
Abearing is Granted, Taken, Cc. as Sure 
for the Peace ; and by ſome Opinions It di 
fereth little or nothing from it. But the Pat 
ty bound to the Good Behaviour may ſoone 
fall into the Danger of Forfeiting His Reco 
nizance, Surety for the Good Behaviour coll 


include Surety for the Peace. 


of 


„Laps of England. 725 


the 34 Ed. 3. ch. 1. Juſtices of the Peace ate im- 

*1d ro Arreſt and Chaſtiſe Rioters, Barretors, and 

zuſe them to be Impriſoned and Puniſhed and to 

of All Perſons that be not of Good Fame ſufficient 

rey for their Good Behqviour towards the King and 

people. [See the Expoſition of this AQ, 4 Inf. 181.] 
\ 


uſtices of the Peace Have alſo this Power 

their Commiſſion. . : 

(i) One may be Bound to His Good Beha- (i) Dale. ch. 
ur for a Scandalous way of Living, as for 124. p. 292, 
eping Houſes ſuſpected to be Houſes of _ 
wdry, for Haunting ſuch Houſes, or Ia. 
ms, Alehouſes, Gaming Houſes, Cc. for 

king Words of Contempt of a Juſtice of 

eace, Abuſing His Warrant. It is ſaid, that 

e Statute does not Extend to Misbehaviours 

at do not Relate to the (k) Publick Peace. (x) 4 Taft. 
ertainly It ought not to be Demanded for 187. 

alling one (1) Rogue, Knave, Fool, Drunk- (1) Date * 
d, Bankrupt, Cc. But It is generally allow d 12, p. 298. 
hat the Juſtice hath a Diſcretionary Power 1 Cro. 78. 

o take Surety of All Thoſe that are Suſpected 

o be Dangerous, Quarrelſome or Scandalous ; and 

m) of Night-walkers, Eaves-droppers, Com- (m) Dale. ch. 
on Drunkards, Common Whoremongers, 27 P. 293» 
Putative Fathers of Baſtard Children, Com- 2+ 

on Whores, Of thoſe that Live idly 

and Fare | well, having nothing to live 

upon, Of Cheats or Libellers, Of thoſe 

that take Gates off of the Hinges, or caſt 

them into Ditches, &c. 

n) One Juſtice alone out of Seſſions may (a) Dalt. ch. 


Diſcretion or upon the Complaint of Others: 
And may commit the Perſon to Gaol, it He 


refuſes to be Bound. He is alſo * 
| in 
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Demand this Security, either by his own 123, P. 2914 
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(o) Dalr. ch. Good Behaviour, He may (o) For 


1 
| bind ſeveral Offenders to the Good 3 


| An Infiitute of the Bodk) 


viour by ſeveral Statutes. See Dall. 0 emp! 


ag. 295. 
f if One enters into Recognizance ſo g 


p. 296, Recognizance by being Drunk, (Su) y no 
4 lad. © armed in an unuſual Manner and Abos ount 


(p) Cr. 495, tending or inciting to the Breach of the Pe 
or By doing any other Thing which ſhall 


299 


(q) Dult. ch. viour may be q) Releaſed either By the Juſi 
124. P. 295, Himſelf that took it, or by the Party uy 


297. 


on Land. It muſt Relate to the Perlon « 


Degree, By uſing Threatning Words 


to the Breach of the Peace, or put the Pegg 
in Fear, altho' there be no Actual Breach 
the Peace. Not for Abuſive Language, 
calling one Lyar, &. nor for a Treſpaky 


Man. 
The Surety for the Peace or Good Bu 


whoſe Complaint It was Granted. 
See 21 Fac. 1. eb. 8. To Prevent Abuſes 
Procuring Proceſs and Superſcdeas of the bu 
and Good Behaviour out of His Majeſty's Coun 
at Weſtminſter, By forbidding Them to ) 
N but upon Motion in open Con 
C. 
Having now ſhewn How Breaches of th 
Peace may be in a great meaſure Prevent 
I come now to ſpeak of Adual Diſturbance 
of the Publick Peace. | 
Offences Againſt the Publick Peace are 4 
ſaults, Batteries, Affrays, Taking away Mailt 
Kidnapping, Forcible Entries and Forcible Det 
ers, Unlawful Aſſemblies, Routs, Riots, Riding 
Going Armed, Libels, Falſe and Slanderous J. 
Fall: Prophecies. 


t. Ao 


1 3 Laws of England. 727 
an r) Aut (Aſſaltus, Inſultus,) is An (i) Finch ch. 
tempt or Offer to Do a Hurt to One's Dk _= | 
ſon ; as by an Offer to Strike One, Hold- | 5 val. 
up the Fiſt in a Threatning Manner, or Puit. 4 
preſenting a Piſtol towards and near One, 2 Rolls Abr. 
go Hurt actually Done. Words cannot 54. 
dunt to an Aſſault; tho' there are ſome 
pinions to the Contrary. | 5 
he Offender is liable to an Action at the 
it of the Party Aſſaulted for Damages, Cc. 
d to an Iadidtment, upon which He ſhall be 
ned, and Impriſon'd till paid. [See the 5 & 
| 6. cb. 4. infra. | 


2A (s) Battery (from Batre, To Strike) is (s) Finch ch. 
y Injury done to the Perſon of Another in 11. p. 203. 
Rude or Angry Manner; as by Striking, _— 
ſhing, Joſtling, Catching by the Arm, - * _ * 
illiping upon the Noſe, Spitting in the 

ice, Pulling off a Button in a Rude and In- 

ſent Manner, Cc. But It is no Battery to 

y one's Hands gently upon Another that is 

ding to ſtrike one. 

This Offence is Puniſhable By Action and 

{IC in the ſame Manner as an Aſ- 

ule, 

A Man may Fuſify the Beating of Another, 

mo firſt Aſſaults Him, in his own Defence, 

y a Special Pleading in an Action, De Son A, 

wlt Demeſne, or that the Battery was occa- 

on'd by His own Aſſault; Or He may Give 

hat in Evidence upon Not Guilty to an Indictment. 

) And the Record of the Conviction of the (tj Terms of 
Party by Indictment may ſerve afterwards for Law, v. Bat- 
nidence in the Action of Treſpaſs for the tery. 

ame Aſſault and Battery. | 


1 (u) One 
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co) Terms of (u) One may alſo l the Beau 
the Law. v. Another who Aſſaults His Wife, py 
Abr. or Mother, or His Child or Servant; 
$46,547, 548, ſo on the Contrary The Wife, Bay 
3 $49. Mother, Child, Servant may Juſtify a 
Dalt. ch. 121. ing where Thoſe that are ſo nearly Ray 
p.284, 285, to them are Aſſaulted. Alſo the Law & 
283, 398 allow a Man to Beat Another in the necel 

Kely. 6 
J- 0 Defence of His Good,; but If He kills H 
f | It is Felony. Thus one may Beat Another 
| Defence of His Poſſeſſion of His Eſtat 
ff | upon a Diſturbance One pretends to Af 
or Beat Him. Thoſe that Have a Natural 
Civil Authority over others may Chai 
them for their Offences. And therefore 
Husband may correct His Wife, a Parent u 
Juſtify the Chaſtiſing of His Child within A 
with Moderation; A Maſter his Servant or h 
prentice, [See 33 H. 8. ch. 12.] A Schoolmaſ 
His Scholars, A Gaoler or His Servant, K 
unruly Priſoners, An Officer thoſe that I 
fiſt His Arreſt. So one may Chaaſtiſe 
Kinſman that is Mad, Chain Him up at 
2 Him with Rods to keep Him from doin 

ut. 

If the Life of Any One is in Danger by Bet 
ing, or otherwiſe, Any Perſon may Beat Hin 
that Offereth the Violence, to make Hin 
Quiet. i 

See the 5 H. 4. ch. 6. For the Penalty 
Aſſaulting of a Servam of a Knight d 
Burgeſs in Parliament. The 11 H. 6, ch. il 
For the Puniſhment of Thoſe as do make an 
Aſſault upon any that come to Parliament, c 
to the King's Council. The 9 Ann. <.14 
Concerning an Aſſault on a Privy Counſel 
in the Execution of His Office. 


Con 


* * * GY a = 
ot] | 3 Lans of England: pe 3. 
ting b cerning an Aſſault, Beating or Challeng- 
aming. dee 9 Ann. th. 14. 


in Law Diſtinct Offences ; for in Tre 


Hrii in a Church, or Churchyard, in pain of 
penſion of a Layman, 4b Ingreſſs Ecclefie, and of a 
Ik from the Miniſtration of His Offce. He that 
Site or lay violent Hands there upon Any Other, 
hereby Ex communicated ipſo facto. He that is con- 
ted of Striking with a Weapon in Any Church or 


to Strike Another with the ſame Weapon, by Ver- 


Igment of Juſtices, Cc. have one of His Ears cut off, 
and ſhall ſtand Excommunicate ipſo facto. 


* 


ys for playing in the Church, or pull off the 


gently Lay their Hands on one that is Ex- 
nmunicated, to Turn Him out of the 
hurch, are not within the Statute. 


rate Place out of the Hearing of Any, It 
an Aſſault, tho Aſſault and Affray ar: ſome- 
ies Confounded p 


Vo, II. Bbb A 


to Fight upon Account of Money won 
ſult and Battery are often | Confounded, ; 


for Aſſault, and Battery, One may de 
nd Guilty of the Aſſault and Not Guilty of 
Battery. [See Of Mayhem, ch. . ante.] 18 


the 5& 6 84 6. ch. 4. None ſhall uſe Any Chi. 


uchyard, or ſhall draw Any Wespen there, with In- 
d Confeſſion, or Two Lawful Witneſſes, ſhall | 


w) Churchwardens, 22 c. who whip Or ſtrike ( w) r Saund. 


ts of Thoſe that fit there with Their Hats on, . Sig 301. 


3. An (x) Affray (from Affrayer, To Terrify) at 
a Fighting of Two or More to the Terror oy” < x 
the King's Subjects. There muſt be a Stroke p. 35. 

ven or Offered, or a Weapon Drawn. If H. P. C. 135, 
e Stroke is offer'd on one ſide only, or in a 13% © 
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receives Any Harm by the Affrayem, N 
5 F And * . — Perſon, is Comma 


(y) 3 Inft. 62. 


priſonment. 


An Inftitute of be Book if 
A Menace to Beat or Kill is no Aﬀeay, 1 
Challenge Another Either By Word or La 
to Eight a Duel, or to be a Meſſenger of fy 
a Challenge, is a High Offence; and 
Combat, tho' no Blood is Drawn, is an Af 
Any Pri vate Perſon, who ſees others Fighty 
may lawfully part Them tilt che Heatis Ow 
= Deliver Them to the Conſtable ; and 
Law doth encourage Him to it. For if 


allow d His: Remedy by Action againſt Tha 


by the Sheriff, Juſtice of the Peace, Conſlaly 
Ce. to Aſſiſt in parting the Affrayers, and! 
Refuſes or Næglects to db it, He is Puniſhal 
By Fine and Impriſonment. And fo bf 
Conſtable, or other Conſervator of the Peace; 
They Neglect their Duty. [See Of Conf. 
Book 1. cb. 7. p. 146. 

All. Aﬀeays are Puniſhable By Fine and h 


4. (y) The Taking away Maidens or M 
men Children under tie Age of 16 Years wil 
out Conſent of their Parents is againſt 0 
Publick Peace. Therefore, 


By the 4 & 5 Ph. & M. eb. 8. None ſhall take 4 
or Cauſe to be. Taken away, Any Maid or Wa 
Child unmarried. within the Age of Sixteen Years (ti 
It be not Againſt Her Will) without Conſent of i 


—.— - — — ; | 
YL CY 
= 


+ Qui non Prohibet cum Prohibere poteſt, In Cuipo 
3 Inſt. 158, 
Jam oft Facere & Nolle Probibere, cum poſfv. . | 


her or Mother of ſuch Maid, or of ſuch Perſon ap. 
"ted to be Governour or Guardian by the Father in 
rife Tins, or By Will after His Death, upon Pe- 
y of I Yeary Impriſonment. And if Any ſuch 
4 is Diflour'd' or Married Againſt the Will of the 
her, if He 1s 8 * A—_— the — of the 
eber, having the Cuſtody of ſuch, Maiden, if 

rm is Dead The Offender ſhall ſuffer tive Vea in- 
ſoament. Ag | 

And if Any ſuch Child Above the Age of 12 Yeats, 
i under the Age of Sixteen, do Conſent ro ſuch Mar- 
ge, The next of Kin of the ſaid Woman Child, to 
om the Inheritance ſhould deſcend or come after the 
ceaſe of the ſaid Woman Child, ſhall from the Time 
uch Aſſent or Agreement enjoy All ſuch Lands, Cc. 
the faid Woman Child had in Poſſeſſion, Reverſion or 
nainder, at che Time of the Aſſent, During the 
fe of fuch Woman Child. | 

Provided This Ack ſhall not be Prejudicial to Any 
iſtoti contertilog Orphans in Lenden or other City, 
q 


It is required Here that the Maid ſhould 
Ive Lands or Goods, Cc. as by the 3 H. 7. cb. 


Women of Eſtate. [See Tit. Felony, ch. 1. 
. 3. Fac. 1 ch. 5.F. 13. Concerning Fotſei- 
re For a Popiſh Marriage 

ſ. Kidnapping is a Stealing away of Man, 
Woman or Child. Ir is an Offence ac 
ominon” Law, and Puniſhable By Fine, 
uoty, &c. | | 


By the 11 & 12'W. 3; <>. 7. If a Maſter of a' Mer 
bant-Ship, Ce. ſhall During: His Being Abroad Force 
puny Man; Aſhore and willfully leave Him behind, &. 
e hall ſuffer Three Months Impriſonment. [See 4 
arg. ch Concerning Tranſportation upon 
ontract, c.] | | 


Bbb 2 6. A 


Concerning Forcible Marriage or Defilement + 
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732 An Inſtitute of the Book! 5 
(z) Dalt. ch. 6. A Forcible (2) Entry is, when one or we Of 
| * 226. p. 299, Perſons furniſhed with unuſual Weapon, 
| Hep 138. Yiolently enter into the Houſe or Land 
| 1 Int. 257. b. Another, or do uſe Violent and Threat 

| Words to the Terror of Another, and Byj 

Means gain the Poſſeſſion, or If one orm 

do Enter Peaceably, and then Forcibly | 
Another out of His Poſſeſſion, &c. 

A Forcible (a) Detainer is when One or M0 


N 2 have Enter'd Peaceably and Detaind 4 ey 
on. | Poſſeffion with Force, with Arms, or win de 
H p. c. 139. unuſual Number of People, or with Th 

x Iaſt. 257. b. nings to Defend it, Ge. | py tf 


This was no Crime at Comms Low win 
one had a Title, and Entry was Lan 
5 now This is made an Offence By Stai 
For, | 


* 
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bl | , taine 
By the 5 Rich. 2. eb. 7. None ſhall Enter into Lo arrar 
; or Tenements, but where Entry is Given By Law, en 2 
i in a Peaceable Manner, upon pain of Impriſonment 4 
{3 Ranſom at the King's Will. | | 2 
e FA 
(o) Dalt. ch. (b) Here was no Remedy but upon a 6 *"* 

126 p. 297. neral Enquiry in the Quarter-Seſſions, ot] 
Izndictment or Action. Therefore, (c) 


By the 15 Rich. 2. eh. 2, When a Forcible Entry iin 
into Lands, Benefices or Offices of the Church, Ord 
More Juſtices of the Peace, taking Sufficient Power, 
Going to the Place ſo kept by Force, and find 
Any that Hold ſuch Places Forcibly, may Com oſſel 
the Offender to the next Gaol, there to Remain Conn 
By the Record of the Juſtice, &. till He Hath mut 
Fine and Ranſom ro the King. And All People oft 
County ſhall be Aſſiſting to the Juſtice ro Arrcſt eat 
Offender, upon Pain of Fine and Impriſonment. etru 


Th 


- 


Þ Laws of England. TIT: . 
he ſame Juſtice may Aſſeſs the Fine ſor | 
© Offence. 92 . 

bac neither of Theſe Statutes extended to 

ole that enter d Peaceably and Detained 

h Force, nor gave Any Remedy If the 

ties, who made the Entry with Force, Re- 

wed before the Coming of the Juſtices, nor 

a they give the Juſtices Any Power to Re- 

re the Party ejected ; nor ordain d Any Pe- 

ty Againſt the Sheriff, If He did not Obey 

» Precepts of the Juſtices, in the Execution 

the ſaid Statutes. Wherefore, 


By the 8 KH 6. ch. 9. Upon Complaint made to the 
ſlices, or One of them, of a Forcible Entry or De- 
ner, by the Party grieved, They or One of Them 
cauſe the Statute of the 15 Rich, 2. ch. 2. to be du: 
Executed at the Coſts of the Party grieved. | 

And when Complaint is made of Any ſuch Entry or 
tainer to Any Juſtice or Juſtices,” He or They By 
arrant or Precept ſhall Command the Sheriff to Sum- 
pn a ſufficient Jury ro Enquire of the Force Commit. 
|. And upon Force found, The Juſtice or Juſtices 
| cauſe the Lands, & c to be Re- ſeiſed, and ſhall put 
e Party Difleiſed in Poſſeſſion, in the Abſence as well 
Preſence of the Party Offending. | 


(e) The Juſtices are to Reſtore the Poſſeſ- (e) pate. cb. 
on, and not to Enquire into the Title of Ei- 130. p 312. 
er of the Parties. a 


Provided that this Statute ſhall not Endzmage Any, 
dere They or Their Anceſtors have continued their 
oſſeſſions of the fame for Three Years. 


c) But if the Diſſeiſce within the Three (d) H. P. c. 
ears makes Lawful Claim, This is an In- 139. 
ruption of His Poſſeſſion. | 


Bbby By 
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the 31 Zliz. ch. 11. There ſhall be no [Reftiny 

= an Indidment of Forcible Entry 4 

tainer, where the Defendant Hath been in quiet] 

ſeſſion for 7hree whole Years together next hy 

the Day of ſuch Indi&ment ſo found, and His Fly 

therein not Ended ; which the Party Indicted mny { 

ledge for ſtay of Reſtitution ; and Reſtitution is to lh 

n be Tried, if the other will Traverſe the f 


e. 

By the 21 Fac. 1. h. 15 Upon Forcible Entry ot 
4 A Juſtice, Cc. hath Power, EN 24 
found, to give Reſtitution of Poſſoſſion to Tenan(y 
Years, By Elegit, Statute- Merchant or Staple, Team 
By Copy of Court-Roll, as well as to Thoſe that chi 
Freehold or Inheritance, 


te. ch. _ SO that pop, A K) complear Remedy | 
1 Given Againſt Thoſe who Enter with Fool "© 


and continue the Poſſeſſion Peaceably, Apiid 
Thoſe who Enter Peaceably and Detain 
Hold out with Force, and Againſt Thoſewh 
both Enter by Force and Detain By Force. 
The Indictment muſt ſet forth, That the 
(f) 1 Cre, Entry was ( f) Manu Forti. Thoſe are Peculix 
6r. Words for this Offence, to Diſtinguiſh i 
Date. 126. f from All other Treſpaſſes 7 & Ami; 
298. There are many Niceties to be Obſerv'd i 
Drawing the Indictment. [ See Hewkins's Fu 

of the Crown, Book 1. ch. 64.] 
To Remove a Force out of a Pariſh-Chyrd, 
or Parſonage Houſe, There is Another Re 


| medy By a Writ (g) De Vi Laicd Removenli. 15 
(s) F. N. B. {See of Writs, Book 4. ch 4.] © c 
54, 55. * There is a Force implied in Law, as in EY Ti 

' ry Treſpaſs Vi & Armis, G. 1 
— — e e 600 or 

f) Multitudinew -Decem Faciunt, (He.) 1 lu 

257. r 3 * * 0 


7. (b) An 


. Lavs of England: 


(h) An Uslawfu 
7104 Aſſemble Themſelves together to 275: 
te ſame, or without making Any Motion 136. 
wards the Execution of it. The Meeting 321. 
nly to do an Unlawful Act is puniſhable, If 
ere was no Ill Intent, but the Meeting was 
or Sport and Merriment, It is not puniſhable. 


hreaten to make an Unlawful Entry into it ; 5 Rep. 91. 
zut He cannot Aſſemble His Friends for the 

Defence of His Perſon againſt Thoſe that 

Threaten to Beat Him, while He is out of 

is Houle. 


xr More do Any Unlawful Act upon a Com. 176. 

on Quarrel, as when the Inhabitants of a Pult. 25. 
own Break Down Incloſures, pretending to 

Have Right of Common or a Way there. (1) (1) Det. ch. 
But Others ſay that a Rout is where Three 436. p. 321. 
or More have met to do an Unlawful Act, 

ind Have moved forward in Order to it, but 

part without Doing it. This is puniſhable 

tho' the Act is not Executed. The firſt De- 


>, WMcription of a Rout agrees almoſt with the 
Notion of a Riot. For. : 
„ A (1) Riot (from Roter, Rixari) is where (j ; inſt. 156 


Three Perſons at leaſt do an Unlawful Act, g. b. C. 137. 
of 3 Private Nature, wich Force ; as when | 
They Beat a Man, Hunt in His Park, Chaſe 
or Warren, Cut or Deſtroy His Corn, Graſs 
or other Profit, Enter or Take Poſſeſſion of 
Land, &c. All who are concern'd therein are 
Rioters. And If one ſeeing others Engaged in 
a Riot do Aſſiſt them therein, He is as much 
B b b 4 a 


735 
I Aſſembly is where Three (h) 3 laſt. 


an Unlawful Act, and Part without doing we . * 


P. 320, 


(i) One for Safeguard of His Houſe, and (i) Date. ch. 
pr the Defence of the Poſſeſſion thereof, may 127. p. 306. 
\ſſemble His Friends Againſt Thoſe that H. P. C. 137, 


8. A (k) Rout (Rout, Turba) is when Three ) j Int. 
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| r . 0 
„ KRioter, as if He had firſt Aſſembled u 
Them for that Iatent. | 
In Every Riot there muſt be ſome Intent 
(m) Dalt. eh. of Force or Violence. (m) Therefore Aſſembie 
136. p. 322. for Wreſtling, playing at Cudgels, Cards u 
Dice. Drinking, Dancing, &c. are not Ria 
And this Force muſt Relate to ſome Prjzy 


1 Quarrel only. For If the Intention 
(n) 3 Inſt. 9, lach Aſſemblies is to Redreſs (n) public 
10. Stievances, and ſuch Intenti en is Execute 


This is Levying War Againſt the King, ay 
1 N to High Treaſon. | See Of High Truſs 
ante. | 
5", In Riots, Routs and Unlawful Aſſemblig 
(o) Dale. ch. (o) we muſt Conſider the Number of th 
136, 138. P. Perſons, which muſt be Three at leaf: 
3215322323» The Intent and Purpoſe of their Mei 
„Which muft be to do ſome Unlawhul 4 
- with Violence or Force, and muſt not be! 
falling out upon a'Sudden Quarrel after a Lay. 
ful Meeting ; The Lawfulneſs or Unlawfuln 
of the Act; The Manner and Circumſtance | 
Doing it; for the Manner of doing a Lauf 
Thing may make it Unlawful ; as if a Ny 
ſance' is Removed in a Violent and Tumil. 
tuous Manner, &c. Harte 4 
By the Common Law Offences of this Ns. 
ture are puniſhable By Fine and Impriſonmer, 

and, if Enormous, By Pillory. 9 
ans. (p)If a Mayor and Aldermen,+c.are Guilty 
lie ch. 62. of à Riot, They ate Puniſhable only in Their 
p. 204. ch. Natural Capacities. Yet the Liberties of Cor- 
139. p. 326. porations Have been Seiſed, or the Corporation 
Fined, whete the Governours have Counte- 
nanced 4 Dangerous Riot within their Pre- 
cincts. See Of Corporations, Book 1. ch. 8. p. 187, 


(q) We 


| 36 ie! 


nifhable. | 
Theſe Offences are alſo Puniſhable by Sta, 
8, F or 3”. | 9 | 


y the 34 Ed. 3. ch. 1. The Juſtices of the Peace Have 
wer to Reſtrain Offenders, Rioters, &. and to Ar- 
ind Cheſtiſe them according to their Offence ; and 
> Cauſe Them to be Impriſon'd, and Duly Pu- 
hed. | 

By the 27 Rich, 7. ch. 8. As ſoon as the Sheriff and 
her the King's Miniſters ſhall Hear of a Riot, Rout 
other Aſſembly Againſt the Peace, They with the 
wer of the County thall Apprehend ſuch Offenders, 
d put Them in Priſon until Delivered By Law. 
By the 13 H. 4. eb. . Two Juſtices of the Peace, dwel- 


call e near the Place where ſuch Offences ſhall be Com- 
tin ited, together with the Sheriff or Under- Sheriff, 
1 by the Power of the County, (if need be) ſuppreſs 


ots, Routs and Unlawful Aſſemblies, Arreft the Of- 


be ders and Record what ſhall be Done; by which Re» 
Led the Offenders ſhall Rand Convict as By the Statute 
Wo LORD Rich. 2. ch. 2. in Caſe of Forcible Entries. 
2 If the Offenders are Departed, The ſaid Juſtices, 


fe. ſhall within a Month after make Enquiry thereof, 
d Hear and Determine the ſame, in Pain of 100 l. [See 
le Statute at Large. ]J 


(r) Theſe Statutes are to be underſtood to 
peak of Great and Notorious Riots, in the 
ature of Inſurrections and Rebellions. The 
uſtices By Their Commiſſion may Enquire 
f ſmall Riots at Any Time Afterwards. 
The Record of the Riot within the View of 
he Juſtices, By whom It is Recorded, is ſuch 
Conviction as cannot be (s) Traverſed, the 


Parties may Take Advantage of the Inſuf- 
ciency of the Record, and Except Againſt 
o if the Juſtices Have not purſued the Statute, 


(t) It 


VC. 


q) Women are puniſhable as Rioters, but (q) Dale. ch. 
ants under the Age of Fourteen, are not 139. P. 325: 


1 
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(r) Dale. ch. 


82, p. 201, 


arties Being concluded thereby. Yet the pac 
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(e) Dale. ch. f t) It is ſaid that the Offenders, being | 
82.p. 199, | reſted By the ſaid Juſtices, and convidey 
200,201,202: on the Record of their Offence in their p, 

ſence, ought to be ſent immediately to 0 

till They pay the Fine Aſſeſſed by the 
Juſtices, who drew up the Record; yy 

| Fine ſhall be Eſtreated into the Exchequy 
Pp the King's Uſe ; or elle the Juſtices may 
= cord ſuch Riot by them viewed, and © 
| mit the Offender ; and After Certify the þ 
cord into the King's Bench, or to the Af 

or Seſſions, x | 

If the Offenders are gone, then | 

Juſtices ſhall Enquire By 4J0 ; and if 

Riot is found, The Juſtices muſt make a l 

cord of it, and Fine Them or Receive the 
Traverſe, to be ſent by the Juſtices to the ne 
Qyarter-Seffions, or into the King's Bench, 
be Tried according to Law. | See the 2 U. 
cb. 8. 2 H. F. cb. 9. 8 H. 6. ch. 14. 


By the 19 H. 7. eb. 13. The Sheriff Having 2 Pre 
Directed to Him to Return a Jury according to the 
H. 4. ch. 7. &c. ſhall Return 24 Perſons, Cc. to Engui 
of the Riot, Rout or Unlawful Aſſembly. 


But the 1 Georg. ch. 5. is a more Seri 
Statute Againſt Rioters, if They meet to dl 
Number of Twelve, Adjudging them Tdh 
Felons without Clergy. But That Statute | 
ing wholly in the Affirmative does not take 
way Any Authority in the Suppreſſing 0 
Riot by Common Law or By Statute. | 
the x Georg. cb. 5. and Of Felonies By Rid 
ch. I. ante. p. 602. And See the 1 Georg. cb Pe. 
For Preventing Diſturbances By Seamen a 
others.] 


10. Ridny 


10. Riding or Going Amd with Dangerous | 

1 Unuſual Weapons to the Terror of the 
ple, is an Offence at (u) Common Law, and (o) 4 Taft 1 
hibited by Statute. 160. = 


y the Statute of Northampton, or the 2 Kd 3. cb. 3. I 
ne ſhall come with Force and Arms before the 4 
gs Juſtices, or other of the King's Miniſters, doing 4 
ir Office, or Executing His Commands, nor Go or 
de Arm'd By Night or Day in Aﬀeay of the People 
Any other Place, upon Pain to forfeit their Armour 
to ſuffer Impriſonment at the King's Pleaſure. 1 
oftices of the Peace, & c. have Power to put this AR 1 
Execution. And the Juſtices of Aſſiſe Have Power | 
Puniſh Them That Have not done Their Duty. 4 


[See the 25 Ed. 3. ch. 2. 7 Rich. 2. cb. 13. q 
d Rich. 2. ch. 1. By the laſt of which Acts a 3 
ine is added to the other Penalties, for Ri- 
ing or Going Arm'd, to be ſet by the Juſtices, 


b. 

Theſe Statutes are ſeldom put in Execu- 

Dn. 

(% No Perſon can Excuſe the wearing (w); oſt. 
ich Armour in Publick by Alledging that He 162. 
ears it for His Safety Againſt an Aſſault 
hich One Has Threatned. But He may Aſ- 
mble His Friends, and Arm Them Againſt 
hoſe that Threaten to do Him Violence in 

is Houſe, as before Obſerved. - Men may 

e Common Arms according to Their Quali- 
and According to the Faſhion, and Have 

ach Attendants with Them Armed as is 
Agreeable to Their Characters. And Men 

my Arm Themſelves To Take Felons, Su 

els Rioters, To Execute the King's Proceſs, 


Vc. as is Excepted in the Statute of North- 
hampton. 


id In, (x) 
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(x) Terms of 11. (x) A Libel (Libellus Famoſus) is 2 

the Law. v. licious Defamation of Any Perſon Exp D 

* either in Printing or Writing, Signs or! F 

Rep. 125. Aures, to Aſperſe the Reputation of One ty 

is Alive, or the Memory of One that is Dey 

If It is made againſt a Private Man, It Meat 

Excite the Libelled, or His Friends, to] 

venge, and be the Cauſe of Biood-Sheddy 

If It be Againſt a Magiſtrate, It is not on 
= Breach of the Peace, A a Scandal to the c 
vernment. A Libel is puniſhable, tho a Þ; 
vate Man or Magiſtrate is Dead at the Tin 
of Making the Libel ; for Ochers of the {an 
Family are alſo Provoked to a Breach of d 
Peace; and in the Caſe of a Magiſtrate 
ceaſed, the Government is alſo traducy 


which never Dieth. It is not material whe 
ther the Matter of the Libel be (y) True 


— 


rite 
Qs _ Falſe, if the Proſecution is By Information q 5 
Hob. 253. Indictment. But in an Action of the en t 


Hard. 470. One may Juſtify that It is True. 
IT be Printing or Writing may be Libellay 
| tho” the 8 — . — py Ter 
Hob. 215. (2) but Ooliquely or Ironically ; (a) or U nint 
0 Hurt ; there is but One or Two Like of the Nam 
Caſe, Trin. Expreſs d; or the Firſt and Laſt Letter d 
12. . the Name; if the Jury will underſtand it 1 

| Point at'a Particular Perſon. 
(b)Dyer.285. Falſe or Scandalous Matter in a (b) Leni 
4 Rep. 14 Proceeding in a Courſe of Juſtice (as By bi 
2 Inſt. 228. of Complaint, Petition, Articles, &c.) wil 
7 Roll. Abr. not amount to a Libel, if the Court, or te 
* perſon applied to, hath Juriſdiction in the 
Cauſe. Therefore No Preſentment of a Gran 
Jury can be a Libel. 5 


00 
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0H One Finds a Libel, He ought to Burn | 
Deliver it to a Magiſtrate. (d) For not (d) Rep 59, 
ly the Contriver but the Procurer or Pub- | 
eh er of it, knowing it to be a Libel, is pu- 

able. If One Readeth a Libel, or Hears 

Red, and Longs at it, It is not a Publiſh- 

| > of it; for Before He Reads it or Hears it, 
* cannot know it to be a Libel. But If after 
e Hath Read it, or Heard it Read, He Re- 
:s or Sings it, or Any Part of it, in the 
N eering of Others; or if after He knoweth it 
de a Libel He Reads it to Others; It is an 
nlawful Publiſhing of it. But if One Writes 
Copy of it, and does not Deliver it to Others, 

Writing of a Copv is no Publication; but 
is a great Evidence that He Publiſh'd it, if It 
publiſned, when He knowing it to be a Libel 
ſtiteth a Copy of it; if He does not afterwards 
liver it to a Magiſtrate to Examine it. For | 
jen the Subſequent Act doth Explain the Pre- (e) 1 vent. 
dent Intent. (e) If a Libel is found in a Houſe, 31. 
he Maſter of the Houſe cannot be puniſhed 5 Rep. 125. 
n an Information or Indictment for Framing, 
rinting and Publiſhing of it. But He may 
aue Indicted for Having it, and not deliverin 
0 to a Magiſtrate. (f) It is ſaid, That if (f)Moor6:7, 
 "SWookſelers or Hawkers Publiſh or Sell Libels, . 
0' they know not the Contents of them, yer 9 Rep. 59. 
hey are puniſhable ; the Publick Peace be- 
Ng 7 be more Regarded than a Private In- 
re 
To ſend an Abuſive (g) Letter to One with- (8) 12 Rep. 
ut Publiſhing of ic to Others, is an High Of. 1% f 
ence ; becaule it directly tends to the Di- ,,- — 
rbance of the Peace; But no Action will 1 Lev. 139. 
ie becauſe It is no Publication. To Scatter 
ind Diſperſe a Libellous Letter in the Fields, 
with- 


Au Infflieure of the Book I 


| without ſending Any to the Perſon: Hu She 


(i) 2 Inſt. 
226,227,228, 


(*) 3 Inſt. 
128, 129. 


is a Publication of the Libel. 


to raiſe Jealouſies in the People, or To Te 
rify Them wich Impending Judgments, at 


I faid That a Libel may be by (g) St 
Pictures, as well as by Printing or Wrigy 
For To Fix a Gallows at one's Door, c. 
Paint it upon one's Door, or to Paint Oꝶ 
a Fool's Coat, or to Draw One's Picture i 
Aſfes Ears, e. is very Provoking, and al 
rect Stirring up a Quarrel, cauſing a Dif 
bance of the Peace. | 
(h) A Libeller or a Publiſher of a Libel, 
Thoſe that procured the Making or Publiſh 
of it, may be Puniſhed upon Indiamen 
Common Law by Fine and Impriſonny 
and By the Pillory, By wearing Papers fg 
fying the Fault, or other Corporal Pull 
ment, if the Offence deſerves it. 

12. Falſe and Slanderous Tales and Ne 
(i) whereupon Diſcord may Ariſe betwixt 1 
King and Great Men of the Realm, may þ 
puniſhed at Common Law by Fine and | 
priſonment. [See the Srarutes Concerning ih 
Nobility, . cb. 4] AF, 

13. (k) Falſe Prophefies, (where Perſons Pn 
tend Extraordinary Commiſſions from G0 


Puniſhable at Common Law as Impoſſuꝶ 
Predictions, Either of the Time of the El 


of the World, or that It is at Hand, is nd 
Lawful. | 


. By the 5 Eliz. ch. 15. None ſhall Publiſh or ſet fall 
Any Phantaſtical-or Falſe Proph:cy, with an lotent u 
Raiſe Sedition, in pain of 1007 for the firſt Offng 
and a Year's Imptifonment. And for the Second 0 
fence, To Forfcit All His Goods and Chattels, Real 
Perſonal, and To incur Impriſonment Duriog Life. 
The Proſecution is to be within Six Months. 


Short Limitation of Time is always Ne- 
as — an Offence is Committed By 
Words. | $318. 7 | 
Theſe are The Chief Offences Againſt the 
lick Peace, But to this Head All kind of 
(demeanors and Treſpaſſes Vi & Armis, may 
refer'd; which are InnumerableQ. 


Hundred Pounds for a Year; and ſo after that Rate for 
ater or Leſſer: Sum, or for a' Shorter or Longer 
ime; in pain that All Bonds, and Contracts to the 
dntrary ſhall be void ; and the Receiver to Forfeit for 
very. ſuch Offence the Treble Value of the Money, 
nes, Oc. ſo Lent and Bargain'd. 

Every Scrivener, Sollicitor, &. Taking for Procu- 


{qo rion above Five Shillings for the Loan of 1007. for 
e Leer, and ſo Rateably; Or Above 12 4. for making 
bg Bond or Bill, Ge. ſhall i forfeit 207. for every 
(oP fence, with Coſts of Suit, and ſuffer Impriſonment 


dr Half a Year, 
| A 


F 
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A Contract for Six per Cent made „e 
this Statute is not within the Meaning oi 
See the old Statutes Concerning Ulury 
L 8. eb. 9. 13 lis eb. 8. 21 Fac. 1. c 
12 Car. 2. ch. 13. And ſee I Fac. 1. cb. 21,1 
Act Againſt Pawn-· Brokers.) | 
(m) A Special Agreement To Pay Doy 


(a) vw. os Sum Borrow'd, C. c. by way of Pena 
2 Roll. Abr. Non-Payment of the Principal Debt at a0 
801,802. tain Day, is not within the Statute; for th 

is only a Penalty for Damages; and the k 

rower might Repay the Principal at the In th 
(o) 2 Cro. Agreed to Avoid the Penalty. (u) Neither * 


509. 


(o) 2 Cro. 
253. 


(p) 2 Cro. 
677, 678. 
3 Cro. 501, 


208,209,508, it Exceſſive Uſury, If the Intereſt doth Exc 
Show. Rep. 8. 


5 Rep. 69, 70. on a Grant of an Annuity for Life beyond [t 
Show. Rep. 8. gal Intereſt. If the Agreement is to py 


veniency of the Creditor, c. without Aty 


Five per Cent, when poſſibly the Principal a 
Intereſt are in Hazard upon Contingency 
or Caſualties; or where there is a Hau 
that One may Have leſs than His Princip 
As upon a Bond with Condition of Paymen 
of a large Sum, which Depends upon the R 
turn of a Ship from the dies, &c. (o) So U 


ifty Shillings at the End of Six Month 
The Computation muſt be By Kalend 


Months; becauſe if the Computation was t) 
Lunar Months, The Intereſt. would excel! 
the Rare Allow'd by the Statute. But uber wer 


the Agreement is for Intereſt Allow'd By dt 
Statute, The (p) Miſtake of the Scriveneind : 
ſhall not avoid a fair Agreement, if He du:, (i 
a Bond, &c. in ſuch a Manner as brings it]W) i 
within the Statute. Neither ſhall the Receipt 
of the Intereſt before the Time for the Cov 


Corrupt Agreement, make the Receiver liable 


to the Forfeiture of the Treble Value; or , 
"" 


„ Ur of England. 745 
lender Accepts of a (q) Voluntary Gra- (q); Rep. 70. 

from the Borrower upon Payment of 

cipal and Intereſt; If there was no Agree- 

nt made for it; tho* the Lender might Ex- 

| it ö ä 

> Of Foreftalling, Regrating and Ingroſſing. 

\(r) A Freſtalling (from the Saxon Word (r) 1 Inſt, 

or Fare, the Way or Paſſage, and Stall, a Hin 161. b. 

nee) is Deſcribed in che Following Stacute. 3 Inſt. 195. 


ſy 


y the 5 & 6 Ed. 6. ch 14. A Buying or Contracting 
Any Merchandiz-, Vittual or Any other Thing 
i foever, in the Way, Coming By Land or Water 
Any Fair or Marker, or Coming from beyond Sea 
ny Port, Sc. to be Sold; or Cauſing the ſame to 
Bought ; or a Diſſuading People By Word, Letter, 
ſage or otherwiſe, from Bringing ſuch Things to 
ker, or Perſuading Them to Enhance the Price after 
y are Brought thither, is Foreſtalling. And the 
ty 22 in any of theſe Inſtances ſhall be adjudged 
oreſtaller, 


tis Againſt the Common Law to Sell | 
m in (s) Sheafs before It is Threſh'd and (4) ; tft, 
aſurd; for by ſuch Sale The Market is in 197. | 
ect Foreſtalled. c H. P. C. 15a. 
t) To Diſcourage People by Falſe Reports Inſt. 
Sell their Wool, or By Falſe Reports to 2 

wer the Price of Our Native Commodi- 

is Fineable. For All Attempts of This 

nd a prejudicial ro Trade. a 

2, (u] Regrating (from Regratement, Huckſte- Inſt, 
is Deſcribed by the ſame Starure For, — | 


By thee & Ed 6.ch. 14. A Regrating is Buying, 


0 

Any Obraining in Any Fair or Market Any Grein Wine, 

Pl uh Bu'ter, Cheeſe, Candles, Tallow, Sheep Lambs. 
i ", Swine, Pigs, Geeſe. Capons, Hens, Chickens, 

ſ eons, Conies, or other Dead Victual whatſo- ver, 

eo. 11. Coe brought 


An Inſtitute of the Book IR, 
brought to a Fair or Market to be Sold there, v 
Selling of the ſame again in the ſame Fair or N 
or Place, or in ſome other Fair or Market within 
Miles, | 


By Regrating The Goods are made Dem 
for every Seller will gain ſomething, 

(w); Inſt. 3. (W) An Ingroſſing (from Groſſe, Gren 

195. Whole) is alſo Deſcribed by the ſame Ad. li... 


Buy the 5 6 Ed. 6. ch. 14. An Ingroſſing is 2 Ge 

into One's Poſſeſſion By Buying, Contract or Pan Th 
. (other than by Grant or Leaſe of Land or Tiths) 

Corn Growing in the Fields, or other Grain, (n 
=_ * Barley and Oats to make Malt and Oatmeal, in 
£ own Houſe) Butter, Cheeſe, Fiſh, or other h 1 
| Victuzl whatſoever (of like Neceſſary and Commn | The 


with Intent to ſell them again, 0 
| | | Thi: 

; (x) J Toft (x) Salt is within the Statute (See 1} 
un. ch. 25.8. 21.) but not Apples, Plums, Chen e 


HP. 3 Cc. tor They are no Victual; nor (y) Hy 


| 3 Cro. 231. nor (z) Malt, nor the Buying of Comt 
(y) 3 Cro. make Starch of it, and then to Sell it, or 
1 make (a) Meal, and then to ſell it, Nort 


(z) ax Buying of (b) Barley with Intent to mak: 

H. P. C. 152. into Malt, and then to ſell it. bing 
(a) 3 Cro. (c) A Strangeror Subject bringing Viuk _ 
— or other Merchandize, into the Realm ad 
— Sell the ſame in Groſs; but He that or 
e) ; Lf Them cannot do the like; neither may At ſhe 


136. Merchant Buy in Groſs within the Realm a 
| Sell in Groſs ; for then a Rich Man mig 
Ingroſs a whole Commodity, and {| 

at what Price he thought Fit. 0 T. 
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py the ſas Statute, The Party Guilty of Any of the 

E.nces telt, (i. e. F Foreſtalling, Regrating or In. 

ſag) upon Conviction at the Quarter-Scfſions By 

o Witneſſes upon Bill, Information, Preſentment, 

 Joſeth for the Firſt Offence the Goods ſo bought or 

Lor the Value of them, and ſhall Suffer Two Months 

priſonment For the Second Offence, Double the 

Jue, and Six Months Impriſonment ; and for the 

tird Offence He ſhall Forfeit All His Goods, be ſet 

on the Pillory, and be Impriſoned at the King's 

aſure. | | 


The Forfeitures are to the King's Uſe only, 
there are no Informers ; otherwiſe a Moie- 
to the King and a Moiety to the Inform- 


The Information muſt be within Two Years after 
e Offence. 

This A& ſhall not Reſtrain the Buying of Any ſuch 
ley or Oats as Any Perſon (not Foreſtalling) ſhall 
uy to Convert into Malt or Oatmeal in His own Houſe. 


[See the 1 V. & M. Parl. 1. Seſſ. 1. ch. 12. 


n * to Encourage the Exportation of 
orn. 


This Act ſhall not Reſtrain the Buying of Any ſuch 
bing By Any Fiſhmonger, Butcher or Poulterer, Inn- 
older or Victualler, (not Foreſtalliug) for Any Thing 
oncerning Their Trades, They Retailing the ſame ar 
eaſonable Prices. F 

Or the Taking of Any of the Things Abovemention'd 
eſerv'd upon a Leaſe. | 

Or the Buying of Any Dry'd or Salted Fiſh, Her- 
ng or Sprats (not Foreſtalled) and ſold for Reaſonable 
rices. 

Or Any Badger, Lader, Kidder, or Cartier Aſſign'd 
0 That Office By Three Juſtices of the Peace, and 
Delivering the Commodity out of His Hand within one 
onth after He Buys it. 

Or To a Common Drover Licenſed by Three Juſtices, 
ying and Selling Cattle, &c. 


See 


748 An Inflitmte of the Books, 
2 2 [See the 5 Eliz. cb. 12. An Act Tou ni. 


Badgers of Corn and Drovers of Catile te 
Licenſed, See allo 13 Eliz. ch, 25. § 20% 


, 

rants 
zyr £0 
rantre 
r0ns 
th 
7 1 
Once! 
pracic 


% 


Ship, Caſtle, Fort, &c. 


See the 23 Ed. 3. ch. 6. 25 H. 8. ch. 2. H 
and By whom The Prices of Victuals ſhall 
Aſſeſſed. 5 Eliz. ch. 5. Concerning Sea. ff 
Wine, Oil, Sugar, Salt, &c. 13 Eliz ch x 
Concerning Foreign Victuals. 31 Eliz d 
21 Fac. 1. ch. 22, Concerning Traden 
Butter and Cheeſe, 1 V. & M. Sefſ. 1. cb. y 
For the Exportation of Beer, Ale, Cidera 
Mum. 3 & 4 W. & M. cb. 8. For the Encoug 
ment of Breeding and Feeding Cattle. 86 
M. z. ch 25. 3 &'4 Ann. ch. 4. 4 Gn 
cb. For Licenſing Hawkers and Pedlar,] 


Or the Proviſion made for Any Town. Coon 


| , 3. A (d) Monopoly (from Mives alone, a 
alk 07 mri To Sell) A an Allowance By f 
King by His Grant, Commiſſion, & 

Any Perſon or Perſons for the Sole Buyin 

Selling, Making, Working or Uſing of A 

Thing, whereby Any Perſon or Perſons at 

SOught to be Reſtrain'd of Any Freedom I 

they Had Before, or to be Hindred of The 

Lawful Trade. a 

| The Procuring or Making Uſe of an U 
(c) 2 Inſt 47, lawful Monoply is Puniſhable at (e) Conn 
1 iat. 181. Law, by Fine and Impriſonment. And 


8 R . Oe. : 
11 — : 1, By the 21 Jac. 1. ch. 3. All Perſons are made une 


54 86, C able To Have or Put in Ure Any Monopoly, Gru 
2 Roll: Abr. Licence, & And Any Perſon Grieved thereby u 
214. Diſturbed By Reaſon thereof, ſhall: Recover Tic 
Damages, and Double Coſts. 

I 


bh. 3. Laws of England. 749 
This Statute does not Extend to Any Letters Patents | 
inted for the ſole making of Any (f) Nen Manufa. (f) 3 Int 
hre to the Inventors thereof, being not contrary to . . 
w, or prejudicial to the Commonwealth; nor to 

rants heretofore Confirmed By Ad of Parliament; 

r to Any Warrant or Privy Seal Granted or to be 

anted to the Juſtices of the R. B. or Common Pleas 

tons of the Exchequer, Juſtices, &. to Compound 

the Forfeitures of Any Penal Statute, nor to Any 

prporation Concerning any Grants to Them made, or 

pncerning Any of Their Cuſtoms ; nor to Any Cor. | 

ration, Company or Fellowſhip of Any Trade or My. 

ry; or to Any Company or Society of Merchants ; 

r to Any Grant for Printing; for Digging or making 

t. Petre or Gunpowder, Ordnance or Shot for Ord- 

Ince ; nor to Any Grant of Any Office now in Being; 

dr tothe Liberties of Newcaftle Concerning Sca-Coals ; 

or to Licenſing of Taverns, ſo the King Receives the 

neſit; nor ro Commiſſions concerning Allum or Al. 

m-Mines, &c. [See the 16 Car. 1, ch. 21] 


All Matters of this Nature —_ to be 
ried at (g) Common Law only, and not ac 
e Council-Table, Cc. : s _ 


4. Ch) Deceit and Coſinage are Offences at (h) Finch, 
ommon Law, and are All Practiſes of Defraud- Book 3. ch. 2. 
ng or of Endeavouring to Defraud Another P: 388. 

y ſome artful Device, of His known Right, —_ 497) 
ontrary to Common Honeſty. A mere Lye : Cro. 235. 
not Puniſhable. The Puniſhment at Com- 2 Roll. Abr. 
on Law for Fraud, or Cheating, is Fine 78. 

nd Impriſonment; and ſometimes Pillory, 

s for Cheating with Falſe Dice, &c. [See 

6 Car. 2. cb. 7. 9 Ann. ch. 14. Of Gameſters 

and Gaming.] 

Deceit and Cofinage may be Committed by 

One or More; But (i) Covin is a Secret Aſſent (i) , 1,0 
Determined in the Heart, of Two at leaſt, to 35). 4 & b. 
Defraud and Prejudice another. 


L 


10 


Cccz The 


* . * 1 
- . 
+ 1 
7 0 
E % 
* > : 


Leather, Linen, Malſters, Millers, Paper ax 


and ſuffer Impriſonment, as the ſeveral d 


An Inflitute of the Book ij 
The Kinds of Frauds and Deceits of Tr 
men and Others are Infinite; but many & 
Them are Reſtrained and Puniſhable by iy 
tutes. Therefore There are Starutes Concer 
ing the Frauds of Alehouſe-keepers, Bakey 
Bankrupts, Braſiers, Brewers, Butchers. C 
cerning Butter, Buttons, Chandlers, Che 
Cider, Mead, Metheglin, &'c. Concem 
Coals and Colliers, Cloth, Carders, Spinſteg 
Weavers and Fullers, Conſpiracies Among 
Tradeſmen, and Concerning Artificers in o 
Manufactures Exerciſing Their Trades beyond 
Sea, Coopers, Curriers, Dyers, Diſtillen 
Felt-Makers, Fuel, Fuſtian and Cotton, G 
ming, Goldſmiths, Hops, Innholders, lr 


hcers 

mitted . 
py the 
dall be 
m' d; 

dire ou 
ures tO 
Only 

ommo! 
anding 
None 
Meaſure 
vs are N 
ice, 


Parchment Stampt, Pewterers, Pawn-Broken 
Taylors, Salt, Seamens-Wages, Shoemabeg 
Silk, Snuff, Sope, Tanners, Tile-Maleg 
Tobacco, Tokens Falſe or Counterfeit La 
ters, Victuallers, Vinegar-Makers, Vintner 
Uphoſterers, Wax-Chandlers, Weights n 
Meaſures, Woodmongers, Wool, Yarn, 6« 

All Theſe Offenders ſhall pay their Fins 


tutes Direct. But where a Statute Creates 
New Offence and inflias a Particular Punill- 


gal wi 

ment, There the Statute muſt be purſued, au " May 

the Offender puniſhed only by the Statute. {Wluket 
Amongſt Theſe Ways of Deceit u 87 
Coſinage, Frauds by Falſe Veigbts and Meaſuuff g 1 
are moſt Common, A Crying Sin, and a Shame . fo 

to a Chriſtian Nation. Therefore I ſhall er br tt 
large a little upon that Head, and Touch up- * 
| . the Statutes relating to Them. Beſides. 
he Learning about Weights and Mealu ad « 


is very Curious and of Great Uſe. len, 


bj 


b 3. Laws of England. 
7 Magns Charts or the 9 H. 2. ch. 25. 14 Ed. 3. cb. 12. 
44% 3. cb. 12. 27 Ed. 3. cb. 10, Cc. There is to be but 
Weight and Meaſure and one Yard throughout 
land, according to the Standard in the Exchequer, 
e the 17 Car. 1. ch. 19. infra.] 
By the 8 H. 6. ch. 5. Every City, Borough and 
own, ſhall have a Common Ballance Sealed, with Com- 
Weights Sealed, according to the Standard in the 
Lchequer, upon the Common Coſt, and in the Keep. 
of the Head Officer ; in pain That Every Ciry for 
ch Default ſhall Forfeit 10I. A Borough 3 J. and 
ery other Town 40 5. 
By the 11 H. 6. ch. 8. In Every City, Borough and 
own There ſhall be a Common Buſbel ſeal'd According 
the Standard, in like manner ro be bought and kepr, 
xd upon like Pain for Default, as in the Statute of the 
H. G. ch. 5. is Specified For a Common Ballance. 
And All Juſtices of the Peace, Mayors and Head 
Micers may Hear and Determine the Offences Com- 
itted Againſt the ſaid Stacutes. | 
By the 11 H. 7. ch. 4. Meaſures and Weights of Braſs 
ball be ſent to the Cities and Boroughs in this Ac 
m'd; by which Every Market-Town in the ſame 
Shire ought to Have their Common Weights and Mea- 
ures to be Mark'd By Him that Hath the Standard. 
Only Cities and Marker Towns are enjoyn'd to Have 
ommon Ballances, Weights and Meaſures, notwith- 
anding the 8 H. 6. ch. 5. 11 H. 6. ch. 8. ä 
None ſhall Buy or Sell with Any other Weights and 
Mezſures in Any City, Borough or Market, but ſuch 
vs are Mark'd by the Chief Officer, nor in Any Other 
Place, with a Buſbel that is not mark'd, unleis It be E- 
qua] with the Standard. 
Mayors and Chief Officers of Cities, Boroughs and 
Market-Towns ſhall at leaſt once a Year view All 
Weights and Meaſures within their Juriſdi&ions, and 
Break and Burn Them which They Find Defective; 
ind alſo ſet a Fine of 6s. 8 d. payable to the Mayor, 
de. for the Firſt Offence, for the ſecond 13 5. 44. and 
3 Third 201. and adjudge the Offender to the 
Iory. | 
And Two Juftices of the Peace (1 Nu, have Au- 
thority to Hear and Determine the Defaults of Mayors, 
and Other Head Officers, and alſo of Buyers and Sel- 
lers, contrary to this Act, and to ſer Fines at Diſcretion 
| Cees on 


bs 
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One Weight and Mcaſure and One Yard according 
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on Offenders, and to Burn Defettive Weights and See th 


ſures. . 2 I 
By the 16 (or 17) Cay. 1. ch. 19 There ſnall h 


the Standard of the Exchequer. And whoſoever . 2 
Buy Or Keep Any other Weight Or Mcalure, hen 
Any Thing is Bought or Sold, ſhall forfeit for py EX 
ſuch Offence 5 5. being thereof Lawfu]ly Convig{ 
the Oath of One Wirneſs before a Juſtice of Pee; 
Head Officer in Cities, Cc ro be Levied By Dia 
and in Default of Diſtreſs They may Commit the (08 
der to Priſon till Payment . 9 
By the 22 Car. 2.ch. 8. Water. Meaſure as to Con 
Grain, Ground or Uaground, or Salt, is Declare her 1 
be within the Statute of the 16 Car. 1 ch, 19. An 
Any Sell any Grain or Salt, or other Thing, thy 
Bought or Sold by Any other Buſhel or Meaſure ut! 
what is Agreeable to the Standard in the Excheqy 
commonly call'd Wincheſter Meaſure, He ſhall ge biobts | 
for Every ſuch Offence, 40 7. to be Levied by] 
ſtreſs, &. | a. 7 
Mayors and All other Officers A the Uk Fs 
Any other Meaſure, or upon Complaint ſhall not puy 
according to that Statute, ſhall upon Conviqtion 
Preſentment or Indictment, at the Quarter. Seſt 
forfeit 5 I. | 
He chat Hath the Toll, or Profit of the Mark: wiz * 
no Toll is, oyght to Provide One Meaſure of HH "<< 
and Chain it in the Publick Market-Place, on Pee 27 
of Five Pounds. | Il G 
Conſtables my Search and Examine if Any Ul: olfhere 
— 2 Se. and Preſent the Offender at the ound 
eſſions. 
By the 22 & 23 Car. 2. ch. 12, They that Sell orh 0 as ( 
Cern or Salt without Meaſuring (if required) or in ot Hur 
Manner than by the 22 Cor. 2. ch. 8. ſhall Forfeit, Malf: 
ſides the Penalty of 40. All the Corn or Salt, or nake 
Value thereof, to the Perſons Complaining. The ago C 
to lie upon the Perſon Accuſed by Oath of One Wi 
neſs that He did Buy the ſame according to This or orn 
faid Former AR, or elſe to Forfeit 25 by the ſiid 5e barg 
mer AQ is Directed. ä „ count 
Py „ Bv * £ or ” 
Apail 
withe 


1 Deen . 
e the I Ann. cb. 15. Concerning Water- 
755 5 & 6 W. & M. cb. 7.9 & 10 
z.ch. 6, Ce. Concerning the Meaſure of 
2 I C. M. Sefſ 2.ch. 14. Concerning the 
afure of Nine and Other Liquors. 11 W. 3. 
is, Concerning the Meaſure of Ale and 
by Retailers of it. 8 Ann. ch. 18. 1 Georg. 
25. Concerning the Aſſiſe of Bread 7 Ed. 6. 
7. 43 Eliz. ch. 4. Concerning the Aſſiſe of 
. 9 Ann. ch. 15. 10 Ann. cb. 6. Concerning 
e Aſſiſe of Billet, &c. For the Meaſure of 
her Things, See Dalton and Nelſon, Tit. 
liebt and Meaſures. | 
Fuc Notwithſtanding the Statute of Magna 
ta, Ce. There are (k) Two Kinds of (x) Dat. ch. 
eiphts uſed in England, and Both Warrantable 112. p. 248, 
y Cuſtom, (viz.) Troy Weight and Averdu- 249. 
is. Troy Weight contains 12 Ounces to the 
bund and no more; by which are weighed 
old, Silver, Pearl, Precious Stones, Silks, 
ectuaries, Wheat and Grain. Avwverdupois 
ver dy Pois, To Have Weight) hath 16 
hunces to the Pound, and is Confirmed by 
e 27 Ed. 3. ch. to. By which are weighed 
Il Grocery Wares, and All Commodities 
hereof comes a Refuſe. Here Twelve 
Pounds over are allow'd to every Hundred. 
o as One Hundred and Twelve Pounds make 
Hundred Weight, Fifty Six Pounds make 
alf a Hundred, and 2 Eight Pounds 
ake a Quarter. (I) And ſo in many Places, 
Ind Counties There are Different Meaſures of — 
orn and Grain; and the Buſhel in One Place © 8 
5 larger than In Another. I cannot well ac- 
count for the Lawfulneſs of it, ſince Cuftom 
or Preſcription is not allow'd to be Good 
Againſt a Statute. But It is Generally Practis d 
pinout Reſtraing, 
The 
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An Inflitute of the Book Wi: 3: 
The Puniſhment for Selling By Falſe Wen the 3 
and Meaſures may be by Fine, Cc. upon js 
dictment; notwithſtanding ado, 
appointed by the Statutes abovementiggj 
becauſe It is an Offence at Common 1: pou 
[See Of The Clerk of the Market, Book 1, | 
7. p. 178, 179, And ſee Of Akio, oN or 
Caſe, Baok 4. ch. 4. 


5. Deſtroying the Game is an Offence Default 
gainſt Publick Trade, as it promotes Iden, Year, 
in the Ordinary Sort of People, talinffonſtab) 
Them away from Their Proper Profe t fte 
and Callings. ; 


By the 1 Jac. 1. ch. 17. Every Perſon Convifted Them, 
Two Witneſſes upon Oath before Two or More | 
ſtices of the Peace to Have Kill'd or Taken any Phe 
fant, Partridge, Pidgeon, Duck, Heron, Hare or at 
Game, ec. ſhall be committed to Priſon without Bf 
unleſs He immediately Pays to the uſe of the Pox 
where the Offence was committed, or He was Apo: cor; 
hended, 205. for Every Fowl, Hare or Egg ſo taken: 
Deſtroyed, &. [See the 7 Fac. 1. ch. 11. ] 

By the 22 & 23 Car. 2. ch. 25. Lords of Manor, ad the 
other Royalties, not under the Degree of an EſqureWWoncer! 
may by Writing under their Hands and Seals Auth 
rize Game-keepers to ſeiſe Guns, Dogs and Engines 
taking of the Game. And ſuch Game- kee pets, u 
others, may By Warrant from a Juſtice of Peace ſcar 
the Houſes of Perſons ſuſpected to keep ſuch Gn 
Dogs, c. or Engines, and ſeiſe them to the Uſe of tihflWeliver 
Lord of the Manor, or Deftroy them. | 

Perſons not Having an Eſtate of Inheritance in the 
Own, or Their Wives Right of 100 J. per Aumm, 8.0: o 
for Life or Leaſe for Ninety Nine Years of 150 nter ar 
Amum (other than the Son and Heir of an Eſquire fed; , 
Leaſt, or Owners and Keepers of Foreſts, Chaſes, PW. 1; . 
or Warrens, &c) are Declared to be Perſons not Allo" ie do n 
to keep Any Guns, Dogs, Engines, &c. 1, He 
uſtice, 


_—_ ;. Laws of | England. 
| the 3 4 N. & M. eb. 10. If Any Perſons ſhall 
Y © 11v Courſe, Hunt, Take in Toyls, Kill, Wound 
ike away Any Deer in Any Foreſt, Chaſe, Purlieu, 
lock, Wood, Park, Cc. without the Conſent of 
Owner, or be Aiding therein, and ſhall be con- 
4 by Confeſſion, or the Oath of One Witneſs, be- 
a Juſtice of Peace, where the Offence ſhall be com- 
ed, or the Party Apprehended, within a Twelve- 
ith after the Offence Done, He ſhall forfeit for 
ry ſuch Offence 20. and for every Deer Wounded, 
en or Kill'd 30 J. to be levied by Diſtreſs, ' Wc. and 
Default thereof, The Offender is to be Impriſon'd 
1 Year, and ſet in the Pillory for an Hour, ; my 
onſtables, Ec. by a Juſtice's Warrant, may Enter and 
rc the Houſes, or other Places, of ſuſpected Perſons ; 
if Any Veniſon or Skins of Deer, or Toyls be found, 
y ſhall carry the Offender before a Juſtice of Peace 
if He do not give a Good Account How He came 
Them, e. He ſhall be ſubje& to the Penalties for 


ing Deer. 


See the 5 Georg. cb. For making more 
ectual the 3 & 4 V. & M. ch. 10. and For 
Iſcovery and Puniſhment of Deer-Stealers, 
pncerning the Writ of Certiorari to Remove 
onvictions into the Courts at Weſtminſter, &c. 
d the Bond for the Good Behaviour; and 
oncerning Keepers Confederate with Deer- 
ealers, and of Deſtroving Pales, Walls of 
ny Park, &c. See alſo the 5 Georg. cb. Con- 
ring Tranſportation of Deer-Stealers con- 
Red upon Indictment before Juſtices of Gaol- 
delivery. ] 


By the 4 & 5 V. & M ch. 23. Conſtables, &. 2 
iſtice of Peace's Warrant, may and are Required to 
nter and Search Houſes of ſuſpe&ed Perſons not Qua- 
hed ; and if amy Game ſhall be found there, The Of 
nder ſhall be carried before a Juſtice of Peace, and If 
e do not Give a Good Account How He came there- 
y, He ſhall be convicted of ſuch Offence by the ſaid 


uſtice, and forfeit for Every Hare, Partridge, Cc. or 
| 4 Other 
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be whip'd and kept to Labour. 


- — Fiſhing in Any River or Fiſhery without the Co 
of the Owner or Occupier. And Any Perſon whi 


ties to pay tg the Proſecutor, within a Month i 


' 999 A ' | J 
An Inftifite of the bod. 
Moor, 
vc, (un 
ified to : 
- wher' 
or O02 
to the 1 
rethe O 
„ Os, Al 
ſe of Co 
nce, an 
he Con 
Offence 
o Certid 
lings un 
tor in t. 
dition t 
z after 


Other Game not under 5 5. nor above 207 K 
Moiety to the Informer, the other to the Pon 
Pariſh. where, Ce. and to be levied by Diſg| 
Sale of Goods; and for want of 'Diſtrefs to he 
mirted to the Houſe of Correction for any Tim 
Exceeding a Month, nor leſs then Ten Days, ty 


If Any Perſon not Qualified by Law do Keep g 
any Bows, Grey hounds, Setting Dogs, Lurchen 
tets, Hays, Nets, Tunnels, Low-Bells, Hure 
Snares or other Inſtruments for DeſtruQion 9 
Game, and ſhall be Convicted 3s aforeſaid, He hl 
Subject to the Pains and Penalcics aforeſaid, d 
5 Ann ch. 14 infre. ] 

No Perſons whatſoever ſhall keep Any Net, k 
or other Engine for Taking Fiſb, other than the 
and Sellers thereof, or the Owner or Occupier of 
ver or Fiſhery. And the Owners of Rivers and þ 
ries, and ſuch as They ſhall Authorize, may ſeiſ 
keep to their Own Uſe Any ſuch Engine, which 
be uſed by or in the Poſſeſſion of Any Perſon whatf 


oy Per 
afant, { 
pf Any 
e, The 
galties, 

f Any 
or o 
ceof be 
ence is 
lafor. 
levied 
t to th 
Firſt 
tence. 

uſtice 
ve Lib 
glers 0 
gs, Nt 
And (| 
eir Ha 
ll any 
thout 

don Co 
ce of 


rreQ 


ever, Authorized by Warrant from a Juſtice off; 
may ſearch the Houſes and other Places of Perſon 
hibited and ſuſpe&ed to Have in their Cuſtody! 


ſuch Engines. See the 22 Car. 2. ch. 25. Fort 
Puniſhment for Taking Fiſh in ſeveral Wan 
and Of Common of Piſcary, Book. 2. ch. 1 


343] 


No Certiorari ſhall be allow'd to Remove Any f 
viction or other Proceedings concerning Any Mat 
this AQ, unleſs the Party convicted ſhall bett 
Bound tothe Proſecutor in the Sum of 501 with de 


Conviction confirmed, full Coſts and Charges to 
aſcertained upon Oath. 

Perſons Proſecuted for Any Thing Done in purſus 
of this Ac may plead the General Iſſue, Cc. and! 
Defendgnrs may Recover Treble Coſts. 

By the 5 Amn. Seſſ. 2. ch 14. If Any Higler, Un 
man, Carrier, Innkeeper, Victualler or Alehouſc le 
er Have in their Cuſtody Any Pheaſant, _ 


3 Lans of England. 

Moor, Heath: Game or Grouſe, Every ſuch Hig. 
t. (unleſs ſuch Game be ſent by ſome Perſon 
fed to kill the Game) {hall be carried before ſome 
+ where the Offence was Committed, and upon 
or Oath ſhall forfeit for every Pheaſant, Cc. 51. 
to the Informer and Half ro the Poor of the Pariſh 
e the Offence was committed, to be levied by Di- 
o. and for want thereof to be committed to the 
ſe of Correction, for Three Months for the firſt 
ace, and Four Months for every other Offence, 
be Conviction is to be within Three Months after 
Offence. 
o Certiorari is to be allow'd to Remove the Pro- 
lings unleſs the Offender ſhall be bound to the Pro- 
tor in the Sum of 5ol. with ſufficient Security, on 
dition to pay the Proſecutor full Coſts, within 14 
g after Conviction confirmed, or Procedendo Grants 


oy Perſon that ſhall Deſtroy, Sell or Buy Any ſuch 
ant, Ce and within Three Months make Diſcove- 
f Any Higler, Cc. ſo as to be convicted of the Of- 
e, The Diſcoverer ſhall be Diſcharged of the ſaid 
alries, and Have the Benefit of other Informers. 
f Any Perſon not Qualified ſhall keep or uſe any 
or other Engine to Deſtroy the Game, and ſhall 
reof be Convicted by a Juſtice of Peace, where the 
znce is Committed, He ſhall forfeit 51. one Half to 
Informer, the other to the Poor of the Pariſh, to 
levied by Diſtreſs, Cc. and for want thereof To be 
t to the Houſe of Correction for Three Months for 
Firſt Offence, and Four Months for every other 
tence. 
oftices and Lords of Manors within their Reſpe- 
ve Liberries may take away Any Pheaſant, Cc. from 
plers or Perſons not Qualified, and may take away 
ge, Nets, and Engines to their own Uſe. 
And ſuch Lords of Manors may by Writing under 
eir Hand and Seal Impower Their Game-Keepers to 
Il any Game, But If They Sell or Diſpoſe thereof 
thour Conſent of Their Lord, and ſhall be Convict, 
don Complaint of ſuch Lord, upon Oath before a Ju- 
ce of Peace; They ſhall be Committed tothe Houſe of 
orreQtion for Three Months, to be kept to Hard La- 
bur, 
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C. or if Any other Perſon, not qualified in Hi, 


An Inflitute of the Book 
By the 9 un. ch. 25. The Statute of the; ,y , 

is made Perpetual. | | 
No Lord of a Manor ſhall appoint more thy 
Game-keeper in one Manor with Power to Defg,; 
Game. His Name muſt be entred with the (M che 43 
the Peace; if not Enter d or not Qualified by Lan 
Game, and yet ſhall deſtroy any Pheaſant, Partiidgeſ ce of K 


Right, ſhall Sell or Expoſe to Sale any Pheam ag. © 
He or They ſhall incur ſuch Forfeitures as are kt 1 
by 5 4nn,on Higlers, Carriers, &c. for Buying or Sj 

ame; ſuch Forfeitures to be recovered as By t tuctiot 


Act. 
If Any Pheaſant, 4c. ſhall be Found in the Poly, 
of Any Perſon, not Qualified in His own Right to} 


Game, The ſame ſhall be Adjudged an Expoſing to - Inhabil 


unleſs He was Entituled thereunto by ſome Perſon 1. 
lified, wo Juſt 
Deſtroying ſuch Game in the Night-Time hath 
like Forfeitures. 
Driving and Taking Any Water-Fow], betwin! 
1ſt of July and the 1 of September, is a Forfeitur: i 
5 5. for every Fowl, upon the Oath of One Witueßh 3 *; 
fore a Juſtice of Peace; one Moiety to the Inform 655+] 
the other to the Poor of the.Pariſh, to be levied by Thel 
ſtreſs, &c. and for want of Diſtreſs to be comminelid,blick 
the Houſe of Correction, for Any Time not exceedin 
a Month, nor leſs than 14 Days, there to be whiz 
and kept to Hard Labour; and the Juſtice ſhall ca 
the * and Nets to be Deſtroy' d in His Preſence. 
By the 3 Georg. eb. 11. Game · keepers are to be eiii anc 
Perſons Qualified, or Menial Servants to the Lords t orts 2 
Manors, under the Penalties inflifted by the; 4m. A(t 
Jigs © * 


See 11 H. 7.ch. 17. Concerning the Fork 
ture of 101. for taking Pheaſants or Partridge 
with Engines, and Killing or Taking aw! 
Hawks. 15 H. 8. ch. 10. For Tracing Har 
in the Snow. 24 Elix. cb. 20. For Killing Phe 
ſants and Partridges in the Night; and tht 
Forfeiture of 30 s. for Hunting with Spanit 
in Standing Corn. 


treet: 
at F 


37 
bunt 


Wal 
3ſ0u 


pt E 


6, Cat 


3 Len of England. 759 


- Concerning the Deſtruction of Corn, 
, Cc. 


by the 43 Ele. ch. 7. If Any ſhall be convicted By his 
Coafeſſion, or one Wirneſs upon Oath, before one 
ce of Peace, to Have cut or taken away any Grain 
wing, or Fruit trees, cut or ſpoiled any Woods 
ding, Ce or been Acceſſary thereunto, He ſhall 
the Damages, or be committed to the Conſtable to 
whip'd. [See 22 & 23 Car. 2. ch 7. Concerning the 
&ruftion of Plantations of Trees. 

by the 1 Georg, ch. 48. If Any Perſon ſhall Deſtroy or 
il Any Timber-Trees, Fruit-Trees or other Trees, 
de Perſons Damaged ſhall receive Satisfaction from 
Inhabitants of the Pariſh, to be levied as by the 13 
1, for Hedges and Ditches overthrown. And Any 
wo Juſtices on Complaint ſhall commit the Offender 
the Houſe of Correction, & e. [See Of Common of 
ure, Book 2. ch. 2. P. 340] 4 
see Of Common of Paſture, Book 2. ch. 2. 


g. 329, 340. and of Arſon, Book 3. cb. 1. 


0 4 
Wel are The Chief Offences Againſt 
blick Trade. 


4 There are Offences Againſt the Health Of Offences 
d Eaſe of the King's People; which are Againſt the 
uſances (from Nuire, To Hurt) of Several Health and 
orts and Kinds. — of the 
A (m) Nuſance, Particularly ſo call d, is where People. 

Dne encroaches on the King's Land, or the | 
igh-ways, or Common Rivers, or Common = 2 Inft. 
treers of a City, Cc. Endeavouring to make 2 Roll. Abr. 
at Private which ought to be Publick. [See 83, 137, &. 
37. Of Purpreſture.] But Theſe are alſo ac- 

ounted Nufances, (viz ) When One erecteth 

Wall, &. or doth Any Thing upon His own 

zround, to the Unlawful Hurt or Annoyance 

o His Neighbour ; or maketh Annoyances 

upon 
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. 5 5 Common Ways, By Logs, Blog here 

Hedges, Gates, Dunghils, Pales, de 

i Carrion, &. by Stopping or Turning » ] 
| ters out of their. Right Courſe, Stra * 
. the Paſſages, ec. and ſometimes a Nala «aus 
may be committed by neglecting tO < d an 

Thing which the Common Good Requirg e an 

| By Suffering or not Suffering. :deth 

fn) 2 Inſt. Nuſances are either (u) Publ'h, Cn qr 

496. or Private, Publick, againſt the whole Ki - th 
dom; Common Againſt All that paſs that wy he 


Private, Againſt a Particular Perſon as to 
Houſe, Mill, &c. But Nuſances are uſu 
Divided into Common or Private Nuſances of 


Common, ſuch are Annoyances in High- u ＋ 
Bridges and Publick Rivers; Dilorda | 


Alehouſes, Bawdy Houſes, Gaming Houlg 
Stages for Rope-Dancers, Montebanks, 6 
Brewing Houſes and Melting Houſe þ 
Candles erected in inconvenient Places, Cy 
to) 3TInſt, tages and Inmates. [See the Statutes, infu 
231! „ Common-Scolds, Eavesdroppers, Cc. (0) 
9 Rebe 58. vate, ſuch are Nuſances by Stopping up 
Ge.” '* Light of Another's Houſe, Building a Hol 
Danv. Abr. To near to Mine, that the Rain which fall 
173, 174 from that Houſe, falleth upon Mine. Th 
may be juſtified by Cuſtom in (p) Lond q 
Building on the Old Foundation to A 
Height. Every Man muſt Have Light al 
an Wholeſome Air. Therefore If a Lime. 
is built ſo near to me that the Smoke there 
is Offenſive to me; or if a Hogſty, Gr. 
built ſo near to me that the Smell is Ungrats 


ful or Infectious; It is a Nuſance, and u 
. Action lyeth. 


liable 

he Lc 
le w 
is Di 
The I 
he T. 
ar Dar 
itch t 
may T 
ticula! 
An Ine 
ce; b 
over 

t the 


Then 


here muſt be an (p) Indi&ment at the Suit (p) 5 Rep.73, 
e King for All Common and Publick Nu- 1 Inſt 56. a. 
es, Incroachments, Purpreſtures, and All Roll. Abr. 
oyances upon High- ways, tho' It is but a -— 209 
mon Foot-way ; and the Party may be " IS 
d and Impriſon'd. For Here no One ſhall 
e an Action of the Caſe; for the Law 
ideth Multiplicity of Suits ; becauſe If 
> might have an Action, All Men might 
e the like. Therefore the Indictment 
be Ad Commune Nocumentum Omnium Li- 
m Domini Regis, not to the Damage of 
ate Perſons, or to Inhabitants of ſuch a 
n, &. Upon which Account, If a Private 
is ſtraitned There can be no Common- 
lance. (q) A New Dove-houſe erected (q) 2 Cro. 
not be a Common Nuſance, or be in- 352, 490. 
ed as ſuch ; tho' perhaps the Owner may _ Abr. 
liable to an Action of the Caſe at the Suit - — 
he Lord of the Manor for Erecting ſuch a 1 
ſe without His Licence to the Prejudice 
1 N Nuſances 

e Law hath provided an apt Remed 
he Turn or kg But if one ad a 4 60 . 
ar Damage, as if He and His Horſe fall into; Rep: 72. 
itch that is made Overthwart the Way, & c. 
may Have an Action of the Caſe for His 
ticular Damage upon a Common Nuſance. 
An Indictment will not lie for a Private Nu- (5)5 Rep tor. 
ce; but One may Bring His Action for it to 9 Rep. 53,55. 
over Damages, and to Have Judgment 5 _ 
t the Nuſance ſhould be Removed. But 3 
th in Publick and Private Nuſances One 8 
y Juſtify the Removing of Them Himſelf 
e Of Remedies Without Suit, Book. 4 ch. 3. and 
Actions on the Caſe, Book 4. ch. 4.] 


— tt. Mi — Tg 


p) Infinitum in jure Reprobatur. 2 Inſt. 349, 597. 4 Inſt. 
„ 7 Rep. 45. 
Vol. II. D d d A 


. Laws of England. 76 
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762 An Inflitute of the Book 7 


A Common Scold (Communis Rixarrix); putting 


: a Common Nuſance, and is puniſhable by be denn. 
ing put into a Ducking-Stool. hoſe © 
There are ſome Nuſances puniſhed By d t 
tutes; As Nuſances in High-ways, Diſorderly A equi 
houſes, Cottages, Fireworks, the ke: 
1. Of High-ways. <0 = Law 
See the Statutes Concerning High. want Houle 
Book 1. ch. 7. Tit. Surveyors of Highways, 785 
(t) H. P. C. 2. Nuſances Relating to (t) Inns and Alebouſe Cor 
= "De are where the Owner uſually and knowing] 0d B 
ng wg 3 * Harbours Theives, Idle Rogues and Vagabong Se ii 
or where The Owner ſuffers frequent Dil N 
ders in His Houſe, or where One ſets up 2 buſes, 
New Inn or an Alehouſe where there is n 1 cb. 
Occaſion for one, or in an Improper or Blind z-( 
Place in a Town, or remote from any Town de k. 
At the Common Lam The Owner of ſuch 1 nd | 
Houſe may be Indicted and Fined. There 
It is not Fit that Bailiffs or Serjeants ſhoull s 
be allow'd to keep ſuch Houſes. | See the 2. gy 
23 Car 2. cb. 20. . . it Four 
(u) s Rep.z2+ Ihe True Uſe of Inns and Alehouſes (u Occup 
4 ==? for Lodging and Relief of Travellers. [& bee 
= t. ch. 7. p. 1 Fac. I. cb. 9] Therefore If an Innkeeper o ay * 
Alehouſe. keeper Refuſes to Lodge a Travellet foffer 
or to find Him Victuals for His Money, H hibit t 
may be Indicted, or the Party may Have an '»* 3 
Action of the Caſe Againſt Him. | 
(w) H. P. C. . (W) At Common Law It was Lawful for He 


"os. Any Per {on to erect an Inn without Licenſe, (Sex. 
To Receive Travellers. But as AlehouſesM vb 
Mulriplied and were too often uſed to Dior T 

—_ 4 . C, Turp oſes, (x) So ſeveral Statutes were that 

1 149, 3 for the Regulation or Suppreflton ot Crom 

Dzlr. ch. 3. ye which Statures Generally concern the or F 

P. 32, 33- rant O: Licences to them, the Puniſhment ol eie. 

Diſcrders in Them, or the Duty of Officer: in The 


+ put: 


Ch.-3- Laws of England. 


putting thoſe Statures in Execution Againſt 
dem. Innkeepers are equally Concern'd in 
hoſe Sratutes with Alehouſe-keepers, except 


* the Licence. For an Innkeeper: is not 
lg 


Lawful Trade. But for Diſorders in the 
Houſe, an Inn may be ſuppreſſed as well as a 
Common Alehouſe. 

Concerning Innkeepers, See 21 Fac. I. ch. 21. 
and Book 1. p. 92, 93. For Licenſing of Alebouſes, 
dee the 5 75 6 Ed. 6. ch. 25. 3 Car. 1. 6. 
For Puniſhment of Diſorders in Inns and Ale- 
houſes, See 1 Fac. I. ch. 9. 4 Fac. I. ch. 5. 7 Fac. 
L <, 10, 21 Fac. 1. ch. 7. 1 Car, 1. cb. 4 


and Prejudicial co the Education of Youth. 
Therefore, 


By the 31 Eliz. ch. 7. No one muſt Build or Convert 
Building to a Cottage for Habitation, unleſs He Lay to 
it Foxr Acres of Freehold Land of Inheritance to be 
Occupied with it; in pain to Forfeit 10 l. to the King 
for every Erection or Converſion, and 40 5. a Month ſo 
long as He continues the ſame. 

And no Owner or Occupier of Any Cottage fball 
ſuffer Any lumates, or more Families than One, to In- 
e habit therein, in pain to forfeit to the Lord of the Leet 
f 105, a Month. 


Hence we may obſerve chat a Cottage 
(Sex. Core) is a little Houſe for Habication, 
5M vichour Any Land belonging to it. 


280 This Statute does not extend to (a) Hewſes 2) Bulſt 59. 
f 0, (b) 2 Inft. 


2 Roll. Abr. 


chat are Copyhold. But Four Acres of \ 
Wy rod holden By Copy or For Life or Lives, 
or For Any Number cf Years, will not be ſut- 


1 * 139. 
Wl ficient to make it a l awful Cottage. And 


The Four Acres in Fee-fimple or Fee: tail 
D d d 2 mu 


Required to Have a Licence; (Qu) (y) Cy) 2 Roll. 


ee | . Abr. 84. 
the keeping of an Inn being no Franchiſe, but an 


3. (2) Cottages are eſteemed to be Nefts for (z) 2 Inft. 
idle Perſons, Thieves, Stealers of Wood, Cc. 740. 
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(c) 2 Inſt. 
740. 


be Inhabited. 


Mines, x = as or For Sea-faring Men 


An Inftituteof the Bock I 
muſt lie near the Cottage, and be Ocy 
pied therewith, ſo long as the Cottage ſhy 


Neither does This Statute extend to Cy 
tages in Cities, Boroughs or Market Town 
or To Thoſe Provided for Labourer j 


or For a Keeper or Warrener, fo long: 
They Dwell therein; nor to a Shepherd « 
Herdſman, or To Cottages heretofore mad: 
for Poor and Impotent Perſons, nor t 
Cottages to be Erected by Order of the þ: 
ſtices of Aſſiſe, or of the Peace, for Poor ani 
Impotence People; who may alſo Place I: 
mates or more Families than one in a Cot 
tage. [See the 43 Eliz. ch. 2.] 

That Branch of the Statute Concerning 
Inmates, extendeth to Cottages only, and t 
Cottages Having Four Acres of Ground, or 
more, laid to Them, as well as to Other 
Having no Ground at All; as alſo to Inmates 
in Cottages in Any City, Borough or Mar 
ket Town. For Crowding in One Houſe 
may be very Dangerous in Time of Inte- 
ction. (c) Cottages cannot by this Statute 
be pulled down; yet the Execution of the be. 
nalty will work the deſired Effect. 

New erected Cottages within the Memo- 
ry of Man, tho' tho' they Have Four Acres 
of Ground laid to Them, ought not to Com. 
mon in the Waſtes of the Lord. 


[See for the further Expoſition of thi 
* of the 31 Eliz. eb. 7. the 2 luſt. 736 
c.) | 


4. Of 
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4 Of Fireworks. 


By the 9 F 10 V. 3. ch. 7. To Make or Sell any Fire- 
, as Squibs, &. or To permit Any Fire- Works 
be caſt our of a Houſe into Any publick Street, We. 
to Throw, or to be Aſſiſting in Throwing, Any Fire- 
forks in or into Any Street, is a Common Nuſence; 


This is a Summary of Our Criminal Laws 
r Pleas of the Crown, and an Account of the 
iments for Offences, whether Capital or 
Wot Capital. It would be Endleſs to men- 
jon every ſmall Offence that is Puniſhable 
y a Juſtice of Peace, &c. I proceed there- 
re to the Fourth and Laſs Object of Our 
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BOOK IV. 
Of the Courts of Juſtice or Jui 
diiction of Courts. 
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Of the Cou its 


CHAP. I. 


| (d) 
"1 54g Powe! 
Of A Court, and of the ſeveral Kinds of Cour i; the 
which are of the Largeſ# Extent, (wviz.) Te {red. 
Parliament, The Privy Council, The Court oil Colo! 
the Lord High Steward, The Chancery, Te niſha 
King's Bench, The Common Pleas, The Exc:M Cour 
quer, The Court of the Conſtable and Marſhal 8 Cour 
The Admiralty, The Court By Commiſſion H Law 
Vertue of the 28 H. 8. The Aſſiſes, The Quante rl 
Seſſions, The Sheriff's Turn, The County-Counts, A 


. Hundred-Courts, Courts-Leet, Courts-Barn i Hat 
Antient Demeſne Courts, The Courts of C- the 
roners, The Courts. of Clerks of the Marlen Per 
Pie powder Courts, Of-the Courts of the Con- or 

miſſioners of Semers, Commiſſioners of Bankrujts, 
Commiſſioners for Examination of Witneſſes, H. 
_reft-Cogrts, The Eccleſiaſtical Courts, or Court 


Chriſtian. 


HE Fourth Object of Our Laws are 
The Courts of Juſtice, for the Re- 
lief of the Perſons that are injured, 
for the Security of Their Eſtatt, 
and for the Puniſhment of Crimes and Offenct 
Committed by Them. I purpoſe to treat dl 


thele 


7 


VC. i Laws of England. 767. 
theſe Courts in the Five following Chapters. 
The Firſ# whereof ſhall deſcribe what is a 
Curt, and the ſeveral Kinds of Our Courts 
which are of the Largeſ# Extent, that have 
Power throughout England, -and are not 
Confin'd to one particular County or Precinct. 
The Second ſhall ſet forth the Courts that are 
Particular, Limited or Exempt | Juriſdictions, 
The Third ſhall ſhew what Remedies There 
may be without Suit in Court. The Fourth 
ſhall Deſcribe in. General the Proceedings in Ci- 
vil Cauſes; and the Fifth the Proceedings in 
Cauſes Criminal. | | 
d) A Court (Curia, 4 Curd) is à Place where (d) 1 Inſt. 58. 
Power is Judicially, Adminiſtred. Juriſdiction “. 
is the Right by which that Power is admini- “ Inſt. Pref. 
red, (e) To Uſurp a ſuriſdiction, and By (e) 10 Rep. 
Colour thereof to Impriſon Another, is pu- 74. 
niſhable. [See Magna Charta, ch. 29.] All the 
Courts of Judicature are call'd the King's 
Courts, as All our Laws are call'd the King's 
Laws. And Theſe Courts are either of Re- 
cord or Not of Record. r (f) r Talt. 260. 

A Court of (f) Record is That which + 117: b. 
Hach Power To Hold Plea according to 3 —. hee 
mie Courſe of the Common Law, of Real, Rep: a p” 
Perſonal and Mixt Actions, where the Debt , Roll. Abr. 
or Damage may be 40. or Above, and 574. 
where It may Hold Plea of Treſpaſſes J 
& Armis: and whoſe Acts and Memorials of 
the Proceedings in the Courts are in Parch- 
ment. The Rolls, being the Memorials of 
the Judges, are of ſuch Uncontroulable Cre- 


— 


6— 


f) Nemo Poteſt Conlra Recordum Verificare per Patriam. 
2Inſt. 380. | 
Records ſunt Veritatis & Vatuſtatis Veftigia. 1 Inſt, 


118. a, : 
| Ddd 4 dit, 


| : TI ere ro 


568 


dit, That They Admit of no Proof to the 
Contrary, inlomuch that they are to be Trieg 
only By Themſelves. 7 For otherwiſe there 


(g) 1 laſt. 
117, b. 1 18,2, 
260, a, 
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would be no End of Controverſies. But ye 
during the Term, wherein Any Judicial Ag 


is Done, The Roll is alterable in that Tem u (ome 
as the Judges ſhall Direct. When the Tem . Anott 
paſt, then the Record admitteth no Alters. In Eue 
tion or Proof that It is Falſe in Any Inſtance, WI intif 
To a Grant By Letters Patents under the Ne, 


A Ju 
\uthorv 


N longs 
ble Tü 


Great Seal You cannot Plead That there is N. 
ſuch Record, but, as It is a Conveyance, One 
may Deny the Operation of it, or ſay that 
there is no ſuch Grant, or that the King had 


nothing in the Thing Granted, Cc. If the . (1 
Judges do Err, a Writ of Error lieth only fron Caller 
a Court of Record. Theſe Courts of Record Win His 
are Created by Parliament, Letters Patents, Wi): 1 
or Preſcription. ſoners. 
A Court (g) Not of Record is either where judge 
It cannot Hold Plea of Debt or Treſpaß, WI The 
if the Debt or Damages amount to 40, calls tt 
or of Treſpaſſes Yi & Armis; or where {Wninal 
the Proceedings are not according to the NO. 
Courſe of the Common Law, and where the {Wvnon 
Acts of Court are not Enroll'd in Parchment; W A( 
as in the County-Court, Hundred-Court, Mn) 
Court-Baron, Eccleſiaſtical Court. Here The MW — 
that 


Proceedings may be Denied and Tried by 2 
Jury; and upon the judgments of fach 
Courts a Writ of Error lieth not, but a Writ 
of Falſe Judgment. 

Note, That a Court that is not of Record 
cannot Impoſe a (h) Fine or Impriſon. 


71 


PONG Rats 1 
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1 Expedit Reiputlica ut fit Finis Litium. 
| | (i) Some 


* 
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(i) Some Juriſdictions are Eccleſiaſtical WI 
we Temporal. . Of theſe ſome be Primitive (h) 8 Rep.38, 
without Commiſſion, ſome Derivative and * 
elegated by Commiſſion; Some to Enquire, 00 * $3: 
ar and Determine, ſome to Enquire only; Pre. 
1 ſome are Guided by One Law and ſome 
Another. | 

In Every Court There muſt be a Fudge, 
Lintiff and Defendant. Serjeants, Counſellors, 
iters, Attorneys, &c. may be Aſſiſtants. 

A Judge is a Perſon appointed by Publick 
uthority with Juriſdiction. (k) To Him It 
longs eſpecially to Judge what is a Reaſon- 
de Time, Cuſtom, Fine, &c. and nor to a Ju- 0 1 Inſt. 56, 
0) He cannot be Excepted Againft or 351 b, 
hallenged. But He ought not to be Judge 558. 
His own Cauſe, except in Caſe of Neceſ- (1) EInſt. 294. 
ty. He is to be of Counſel with (m) Pri- 2. 
ſoners. And in All Caſes The King doth : Toft. 422. 
Judge by His Judges. [See 20 Ed. 2. cb. 1.] * oll. Abr. 
The Plaimiiff (Querens, Actor,) is He that ( LEG Init 
calls the Defendant to Trial. In ſome Crimi- 178. 
minal Cauſes He is call'd The Informer. The + Inſt. 20, 71. 
Defendant ( Defendens, Reus,) is He Againſt ' 
whom the Action or Information is Brought. 

A(n) Sergeant at Law, (Serviens Ad Le- 
gem,) Sergeant Counter or a Sergeant of the Coif, (n) 2 Inſt. 
ö the Higheſt Degree taken in the Law, as 214,422,563, 


that of a Doctor in the Civil or Canon Law. 564, 597- 
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(i) Derivativs Poteſtas eſt Ejuſdem Juri ſdictioni: Cum 
Primitivg. 2 Inſt. 71. Noy's Max. 4. Finch 11. | 

In Preſentia Majoris Ceſſat Poteſtas Minoris. 2 Inſt. 26, 
166. 4 Inſt. 7. 9 Rep. 118. 

(O Aliquis nen poteſt Eſſe Tudex Pars. I Inſt, 14 f. a. 

Aliquis non Pmeſt Eſe jndix in Propris Cauſd. Ibid. 
2 laſt. 103. 
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[See Their Oath, 2 Int 214. ] Of Theſe On 
King's Sergeants to plead for Him in All Cause 


(0) 2 Inſt. 
213. 


2144563, 564. 


Wet. 1. cb. 28.] 


(p) Terms of 
the Law. v. 
Preignotary. 


Court, (viz.) The Common Pleas, is ſet ay 


An Inſtitute of the Book With; 5 
He is the Chief Advocate or Patron of „ lor 


ſes, and is ſuppoſed to be the moſt Experien dete t 
in the Law and Practice of the Courts, X 1 to 


for Sergeants only to Plead; yet they m 
alſo Plead in Other Courts. Theſe are mz 
By the King's Writ directed unto Them, 
manding Them upon Great Penalty to tz 
upon Them that Degree by a certain D: 


or More, are more eſpecially call'd Tj 


eſpecially upon Indictments for Treaſon, 6 
[See Their Oath, 7b;d. and Weſt. 1. cb. 28. m 
For m 2 5 of that Statute, 2 h/. 21 
215, .] | . 

(o) A Barriſter (Heretofore call'd an h 
tice of the Law) is a Counſellor Learned inth 
Law (Counſel being taken for Advice and Di 
rection in Law) admitted to Plead wich 
the Bar, and there to Take upon Him th 
Protection and Defence of His Client. Hei 
admitted to this Degree without Oath. [% 


A Regiſter is He that takes the Minutes 1 


Acts of the Court, and Enters all the PH [$ 
ceedings. He goes under ſeveral Names il priv. 
Courts, as (p) Preignotary, Proto- Notary, Clerk Ge 
Steward, &c. (q) Any Error that Appeareii , H. 
to the Court to be the Clerk's Mitpriſion off ing 
Miſtake, may be amended at Any Tin 8. ch 


(q) Finch 


237, 215. 
(r) 1 Inſt. 51. 
b. 
Terms of the 


Law. v. At. 
torney. 


[See the 14 Ed. 3. ch 6. 4 H. 6. eb. 3. 8 H. 0 Of 
ch. 12. 17 Eliz. ch. 7..] 

An r) Attorney at Law is He that at , by 
Requeſt of Another ſtands in His Stead e Serv: 
Turn to manage His Cauſe for Him. His Wa for « 


rant (or Proxy) implies it. IIis * oy 
| 009 cf 


r Lavs of England. 771. 
low the Advice of the Sergeants aud Bar- 
ers that are Retained. in the ſame Cauſe, 

d to carry on the Practical Part of it. (s) () Terms of 
in Attorney is either General or Special. A the Law. v. 
Attorney is He that is Appointed by Attorney. 
General Authority to manage all Affairs or pq Fs 

huis; as the Attorney General of the King; 28 
ho is uſually One of the moſt Learned of 

he Barriſters. He and the Sollicitor General 

re made By Letters Patents Quam diu ſe bene 

eſerint. ' A Special Attornev is He that is im- 

yloyed in one or more Cauſes. There are al- 

ſ in ſeveral Courts Attorneys at Large, and 

Attorneys Special belonging to one Courr only. 

0) By che Common Law no One could Ap- (t) PN. B. 5. 
rear By Attorney without the King's Writ or Terms of the 
Letters Patents; but was forc'd to follow His Law. v. At- 
duit in Perſon, by Reaſon whereof There torney. 

were but Few Cauſes in our Courts. But ſince 

ſeveral Statutes have provided That it ſhall be 

Lawful to Appoint an Attorney without Any | 

ſuch Authority to Enable Him. One can- 

not make an Attorney (u) irrevocably ; for (u)s Rep. 82. 
3 an Authority is of its own Nature Revo- 9 
cable. | 

| [See Of Infant and Ideot, Book r. ch. 1, Of a 

bare Attorney, Tit. Feoffments, Book 2. ch 3. 

a See Weſt 1. ch. 28. For Deceitful Practice. 

H. 4. ch. 18. 33 H. 6. ch. 7. For Reſtrain- 

ing The Number of Attorneys. And the 32 H. 

. ch. 4. 18 Eliz. ch. 14. 4 & F Ann. ch. 16. 

Of Filing Warrants of Attorney. 


By the 3 Fac, I. ch. 7. An Attorney, Sollicitor, or 
Servant to Any, ſhall not be allow'd Any Fees laid out 
for Counſel or otherwiſe, unleſs He Hath Tickets 
thereof ſigned by the Hand of Them that Receive ſuch 
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(w) 3 Cro. 
159, 160. 


(x) 2 Cro. 
520. 


Buy His Bill more than His Due Fees and Disburſmeny 


His Fees, and Expences Disburſed in the Suit; 


As Inflitute of the Book NH 
He ſhall alſo Give unto His Client True Bill: o 
All Charges of Suit under His own Hand, before yy 


can Charge His Client with the Payment thereof, 
If He Delays His Client's Cauſe for Gain, or Demands 


Tbe Client ſhall Recover Againſt Him His Coſts m he 8 
Treble Damages; and He Himſelf ſhall be for Ee Ve 
after Diſabled from being an Attorney or Sollicitot. 
An Attorney ſhall not Admit any other to Follow: 
Suit in His Name, in pain that each of Them-ſhall for. 
feit 20 l. to be Divided betwixt the King and the Py. 
ty Grieved. 20% h | 
(W) An Attorney may be a Sollicitor for Wi 0 
His Client in other Courts, as well as in ce 8 
Court where He is Attorney; and a Promiſe ühie 
to pay Him for it is Lawful : But in this Caf: 
He cannot ſue for His Fees without a Special 


Promiſe ; as He may upon a General Retain. Wi Fu 


er in the Court where He is an Allow'd At. WW 
torney. Alſo a (x) Sollicitor of Inferior Rank, altes 
who Sollicits Cauſes for His Clients, may 
take Recompence, and take a Promiſe to be 
Repaid what He ſhall lay out. But If He 
Retains an Attorney to proſecute a Suit fot 
His Client in the Court where He is allow, Wot 
who Takes the Fees of Him, In this Caſe 51 
Action of Debt lies Againſt the Sollicitor for 


For the Contract was made betwixt the At- 


torney and Sollicitor, not in the Name of His I 
Client. — 
There are Inferior Officers likewiſe Atten- Ba 


dant upon Every Court. In the Higher Cours WW. 
at Weſtminſter the Sheriff of Every County is IM; 
ſuppoſed to be preſent to Execute the Kings b 
Writs; and the Ordinary is Their Officer for N 
Matters Spiritual; as to Certify Excommuni- 
cation, &c. * 
The Courts of juſtice are Open Fur | 
Times in Every Year, call'd Term-Time ; du- 
; ring 


ng which Time the Cauſes are Diſpatch d. 


We is call'd Hillary Term, and Begins the 
d of January, and Endeth the 12th of Fe- 


an following; This Hath Four Returns. 
* The Second is Eaſter Term, which Begins 
Eve be Wedneſday Fortnight, or Seventeen Days 
ter Eaſter Day, and Ends the Monday next 
" ter Aſcenſion-Day, and Hath Five Returns. 
bu. e Third is Trinity Term, Beginning the 


Fiday next after Trinity Sunday, Ending the 
Wedneſday Fortnight After, and Hath Four 


+ Returns. The Fourth is Michaelmas Term, 
iſs Which Begins on the 23 of October, and Ends 


the 28th of November, and Hath Six Returns, 
But Note, That If either the Return-Day, 
or Firſt or Laſt Day of che Term falls upon the 
Lord's Day, Then the Day following is taken 
inſtead of it. | 
The Reſt of the Year is call'd the Vacation. 
But the High Court of Parliament, The 
Privy Council, The Court of Lord High 
Steward, and ſeveral Inferior Courts, do 
not Obſerve Theſe Terms. Neither is the 
High Court of Chancery confined to Them. 
But the Courts of King's Bench, Common 
Pleas, and Exchequer (the Higheſt Courts at 
Common Law) are confined to Them. 


Excuſe) is Regularly the Firſt Day of the 
Term, but the Fourth Day after is allow'd of 
Favour ; tho' Every Term is to be accounted 


fore a Plea or Judgment on the Laſt Day of 
the Term is as Effectual as on the Firſt Day 

of the Term. 
Hillary and Trinity Terms are Hu- 
«le Terms; becauſe in Thoſe Terms the 
| Iſſues 


The Eſoin-Day (from Eſſoine or Exonnie, 


but as One Day to many Purpoſes ; and there- 
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\ 1 
Iſſues (or Facts to be Tried) are joyn'd, an 48% if 
Kecords made up, That they may be mY i 
the Aſſiſes; which reſpectively follow each; « eſe 
Theſe Terms. „ ak. "i — 
Now there are ſeveral Courts, and ſeyen ol 
Sorts of Them, whoſe Juriſdiction extends oi 
diſperſed throughout the Kingdom, (via.) Th, n 0 
Parliament, "The Privy Council, The Coun 9 ] 
the Lord High Steward, The Courts of ch The 


cery, Kings Bench, Common Pleas, Exchequs 
Of the Conſtable and Marſhal, The Admira 
The Court By Commiſſion by vertue of the 13 
H. 8. The Aſſiſes, The Quarter-Seſſions, The 
Sheriff's Turn, The County-Courts, Handr, 
Courts, Courts-Leet, Courts-Baron, Antien 
Demeſne Courts, The Courts of the Cor 
Clerks of the Markets, Pie-Powder Courts, The 
Court of Commiſſioners of Sewers, Bankrupt and 
for Examination of Witneſſes, The Foreſt-Coun: 
The Eccleſiaſtical Courts or Courts Chriſtian, 


Of the Par- I. The ( y) Parliament (From Parler la nen 
liament»> To ſpeak the Mind ſincerely) is the Highef 
(y) Ilnſt. 109, moſt Honourable and moſt Abſolute Coun 


oY '”.. of Juſtice, Conſiſting. of the King and the 


i 

. 42%, Three Eſtates, [See 1 Eliz. ch. 3.] The L 

- oa ht Spiritual (Two Archbiſhops and wean Fou . 
Biſhops, who are call'd by Writ, and ſet therefM Memb: 

By Succeflion in reſpect of their Baronies pa. e M 

cel of their Biſhopricks) are the Firſt Eſtate, uy 

The Lords Temperal (Dukes, Marquiſſes, Earls . 


Viſcounts and Barons, who fit in Parliament 
in reſpe& of their Deſcent or Creation) ate [S; 
the Second Eſtate. Every one of which being N 


of Full Age ought to Have a Writ of Sun lande 
mons. The Commons are the Third Eſtate, conc 
whereof there are Knights of Shires, Citizen ga; 


01 


Cities, and Burgeſſes of Boroughs. Theſe 
» Elected to this Office by the People, and 
preſent All the Commons of England; eve- 
Member, tho' choſe for one Particular 
Face, ſerving for the whole Kingdom. They 
re call'd ro Parliament By Force of the King's 
Vric of Summons out of Chaxcery, at leaſt 
orty Days before the Parliament Begins. 
The Chief Statutes Concerning the Election 
of Knights and Burgeſſes to Parliament are as 


ollow. 


By the 23 H. 6. ch. 15. The Sheriff after the Re- 
ceipt of the Writ ſhall Deliver a Precept under His 
Gal to Every Mayor and Bayliff, of Cities and Bo- 
joughs, or to the Bailiff or Bailiffs, where no Mayor is, 
commanding Them to chooſe Members to come to Par. 
lament; and ſuch Head Officers ſhall Return ſuch 
Precept to the Sheriff By Indenture betwixt Them of 
ſuch Election, and the Sheriff ſhall make a Return of 
every fuch Writ, and of the Return made by ſuch Head 
Officers. Head Officer meking a Falſe Return ſhall 
Forfeit 40 J. to the Perſon choſen that is not Return'd. 
The Sheriff not making Due Return ſhall forfeit 100 J. 
x by the 8 H. 6. ch, 7. Concerning the Election of 
Fights of the Shires. [See the 8 H. C. ch. 7. 7 & 8 VV. 
1. ch. 25. infra.] | 

Bythes & 6 W. & M. ch. 20. No Officer of the Ex- 
"WJ «ie, or other Perſon concern'd therein, ſhall make Any 
IS Intereſt, or Diſſwade Any from Giving a Vote, for 
Members of Parliament, under the Penalty of 100 J. 
ae Moiety to the Informer, the other to the Poor of 
the Pariſh where ſuch Offence ſhall be Committed, and 
upon Conviction on any ſuch Suit, He is to be incapable 
mn _of ever Exerciſing Any Office of Truſt under the King. 


Cee 9 Arn. ch. 10. Where Officers belong- 
"WW ing to the Poſff-Office are reſtrain'd under the 
WY fame Penalties. 9 Ann. ch. 11. Where Officers 
concerned in the Duties-upon Leather are Re- 
ſtrain d. 10 Ann. ch. 19. Where Officers a 
other 
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276 An Inflitute of the Book! 
| other Perſons concerned in the Duties upſet f. 


Sope, Paper, Striped Linens imported, Ha vi 
.. ney Chairs, Cards and Dice, Cc. are lie ben He 


. 117 joint A 
wile Prohibited, ee. | 4 1 0 
| | gs ne 

By the 4 WW. 3. eb. 4. No Perſon hereafter to E Ever) 
Elected to ſerve in Any County, Cc. after the nf oP riff o 
the Writ of Summons to Parliament, or ordering af Poll 
Writ of Election, or After Any Place becomes Vim ee. 
ſhall Dire&ly or Indirectly before His Election, Gin dete. 
Preſent or Allow to Any Perſon, having a Vote, Ary The | 
Money, Entertainment, Gift, Reward ; or Promiſe g the Cou 
Agree to Give or Allow Reward, Cc. to any ſuch Per. ſent of 
ſon, or to Any ſuch County, City, Town, Borough ig ment de 
General ; upon Penalty to be incapable to ſerye u Oficer 
Member. fre it, 

By the 7 & 8 . z. eb. 7. If Any Perſon ſhall make: Poll tak 
Return of a Member of Parliament contrary to the Lit ©*'*"! 
Determination in the Houſe of Commons of the Right Nur 
Election for ſuch Place, or of more Perfons than ut the du 
Required by the Writ, Cc. The Party Grie ved ſhall te. | 
cover Double Damages with Coſts of Suit. All Coo. Tri 
tracts and Securities given to procure Any ſuch Re- Nat Vo 
turn are adjudged void. And the Perſon that makes Wfior 


ſuch Contract, &. or Gives Any Reward to procure : 
ſuch Falſe or Double Return ſhall forfeit 300 l. one . 8 
Third to the King, Another to the Poor of the Place 
concerned, the other To the Informer, with Coſts, C, Mort. 
The Party Proſecuting ſuch Suit may give in Evident 

the Book of the Clerk of the Crown, or a Copy thereof, All i 
and ſball Have the like Advantage by it, as if He hal Votes! 
produced the Record it ſelf. | 


- By the 7 & 8 WW 3. ch. 25. There ſhall be Forty [See th 
Days between the Teſte and the Returns of the Writs of WI No 
Summons. nitted 
The Sheriff ſhall iſſue out Precepts to Cities, Bing, WI By t 
See. Three Days after the Receipt of the Writ to Ele& Nfcets 
Members. [See 10 & 11 . 3. ch. 7. ] who are To pro Ide E. 
ceed to Election in Eight Days, having given Four ]W've ci 
Days Notice at leaſt of the Day appointed for Election. of the 
And For Election of Knights of the Shire, The Sheriff ]Wſindir 

ſhall hold His County-Court at the moſt Publick and By 
Uſual Place in the County; and at the next Count) - Ving“ 
Court Excep 


„ ans of England. 


aut proceed to Election, unleſs the ſame falls out to 


- „ within ſix Days after the Receipt of the Writ ;/ and 
K ben He, or in His Abſence the Under-Sheriff, ſhall ap- 
ei Number of Clerks to rake the Poll in His Pre- 


knce, or in the Preſence of his Under. Sheriff, or ſuch 
; he ſhall Depute. ** | | 
Every Clerk ſo appointed ſhall be ſworn by the ſaid 
beriff or Under-Sheriff, Truly and Indifferently to take 
the Poll, And the Sheriff or Under-Sheriff ſhall appoint 
beers of Every Clerk to be nominated by each Can - 
lidate. | i | 
The Sheriff, or the Under-Sheriff, ſhall not Adjourn 
the Court to any other Town or Place without the Con- 
ent of the Candidates, nor by any unneceſſary Adjourn» 
ment delay the Ele ion; nor ſhall the Sheriff or other 
Officer Refuſe to Deliver to Any Perſon that ſhall De- 
fire it, paying for Writing the ſame, a Copy of the 
Poll taken at ſuch EleQion. 

Every Officer, as aforeſaid, for Every Wilful Offence 
contrary to this AR, ſhall forfeit to Every Party grieved 
the Sum of 5ool. | 


Truſtees or Mortgagees are not Capable 
of Voting, unleſs They are in Actual Poſ- 
kfion. But the Ceſtay que Truſt or Mortga- 
2 in Poſſeſſion may Vote for the ſame E- 
ate, [See 9 Ann. ch. 5. infra. Concerning 
Mortgages. ] © TREES 


All Conveyances of Lands, Cc. in order to Multiply 
Votes ſhall be void, and no more than One Vote ſhall be 
mitted for one and the ſame Houſe and Tenement. 
[ſe the 10 Ann. ch. 22. infra.] 

No Perſon under the Age of twenty-one, ſhall be ad- 
titted to Vote, or to be elected a Member. | 
By the 10 & 11 V 3. ch. 7. Sheriffs and other OF. 
ficers muſt make their Returns in fourteen Days after 
the Election, on Pain of 500 J. The Proper Officer of 
the Cinque- Ports, ſhall be allowed 6 Days for Delivery 
of the Precept after the Receipt of the Writ, notwith- 
landing the 7 & 8 W. 3. ch. 25. to the contrary. 

By the 12 . 3 ch. 2. No Perſon born out of the 
King's Dominions, tho” Naturalized, or made Denizen, 
Except Born of Engliſh Parents, ſhall be Member of ei- 
ther Houſe, [See 1 Georg. cb. | 
Vol. II. E e e By 
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An Inflitute of the Book} 
By the 4 m ch. 8. No Perſon having New Office, 
Truſt or Benefit thereof, hereafter to be Exected uni. 
the Crown, nor Commiſſioner or Subcommiſſions; i 
Prizes, Secretary or Receiver of Prizes, Controller of 
the Accounts of the Army, Commiſſioners of Tranſpo 
Sick and Wounded, Agent for a Regiment, Comm 
miſſioners for Wine Licences, Governor or Deputy (; 
vernor of a Plantation, Commiſſioner of the Navy ty 
ployed in Any the Out- Ports, nor Perſon Having Py 
ſion from the Crown. [See 1 Georg. ch. 56.] ſhall be ci. 
ble of Being elected Member of the Houſe of Comma 
And if Any Member Accepts of Any Office of Pro 
from the Crown, His Election ſhall be void. But ſuc 
Member ſhall be capable of being again Elected. 
By the 9 nm. ch. 5. No Perſon is Qualified to be 
Knights of the Shire who hath not an Eſtate of Fits 
hold or Copyhold for Life of 600 I. per Amum; nor tt 
be a Citizen or Burgeſs who hath not 300 J. per Aman, 
to and for his own Uſe, in Law or Equity, clear of 
Jacumbrances ; otherwiſe the Return of ſuch Pere 
ſhall be void. | x 

Proviſe, That the Eldeft Sen of a Peer, or of Any Per 
ſon qualificd to ſerve as Knight of the Shire, ſhall nothe 
uncspable; That the Univerſities may Return Membe 
as formerly; That a Mortgagee, when the Equity of 
Redemption is in Another, ſhall not be capable, unl 
the Mortgagee ſhall have been in Poſſeſſion ſeven Yea 
before the Election. | 

Every Candidate, at the Requeſt of Another Cand+ 
date, or of Two or More Perſons that Have a Right u 
Vote, ſhall at the Time of the Election take an Oath ( 
in the Statute) of the Value of Their Eftates, e 
ther in Law or Equity, to Qualify them. The Ol 
ſhall be Adminiſtred by the Sheriff, or Under-Sheriff, © 
by the Officer who is to take the Poll, or By Any Tao 
or More Juſtices of the Peace, The Candidate refuſing 
to take the Oath either at the Election, or at Any Time 
before the Day that the Parliament is to meet, His! 
lection and Return ſhall be void. 

By the 10 m ch. 22. Fraudulent Conveyancey of Lond 
to Multiply Votes, or To Qualify Voters at Elections 
Knights of the Shire, ſubject to an Agreement to Re 
convey the ſame, &. ſhall be taken againſt the Grantor 
as Free and Abſoiure ; and all Collateral Securities it 
Defeating ſuch Eſtate ſhall be void; and the — 

| ma 


Ir Lands 


Ch. t. Laws of England. 

king ſuch Conveyance, or Privy to ſuch Purpoſe, 
ud che Perſon Voting by Colour thereof, ſhall forfeit 
ol, to Any Perſon chat will ſuc for the ſame in Any 
Court at Weſtminſter , Oc. q | | 
No Perſon ſhall be an Electer for Knights of the 
ire who Has not been Aſſcſſed for Lands. &. [See 
2 An inf.] to the Publick Taxes, Church Rates and 
iſn Duties proportionably with others, at 40 f per Ann. 
ind for which ſuch Perſon ſhall not be entitled to re- 
ire the Profits to His own Uſe for one Year before 
e Election, unleſs ſuch Lands come to him within 
tat Time by Deſcent Sc. The Perſon Voting contrary, 
all for every Offence forfeit 40 J. one Moiety to the 
or of the Pariſh where the Lands are, and the other 
Moiety to Him that will ſue for it in Any Court of Re- 
rd at Weſtminſter. 

Every Freebolder, before He is admitted to Poll, ſhall, 
f required by the Candidates, take the Oaths (in th. 
pate mention d) to be Adminiſtred by the Sheriff, Ge. 
oncerning the Value of His Frechold Lands, Oe. 
Bukers ſhall be admitted to Vote, declaring the Effect 
if the Oath upon their ſolemn Affirmations. [See the 
v1 8 W. 3. ch. 34] 

By the 12 wn. cb 5. The Statute of the 10 Ann, ch, 
2, ſhall not Extend to Reſtrain Perſons from Voting 


corporeal Inheritances, Lands in Extraparochial Places, 
bombers in the Inns of Court or Chancery, Meſſuages of 
butt belonging to Offices, or in reſpect of other Meſſuages 
t Lands which have not been Aſſeſſed to All Publick 
Ines and Pariſh- Duties; provided they have been uſu- 
aſſeſſed to ſome one of the ſaid Taxes or Duties. 


dee the 3oth Car. 2. eb. Concerning the Oarhs 
Allegiance and Supremacy to be taken, and 
ne Declaration Againſt Tranſubſtantiation 
d be ſubſcribed, By Peers and Members of 
arliament, before they Sit or Vote in the 
ouſe. See alſo the 13 & 14 . 3. ch. 6. 


Eee 2 The 


Knights of the Shire in reſpe& of Tithes or other 
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(2) aInſt 46. 


(5) 4 Iaſt 6,7. 


(b) r Inſt, 


ITO. 4a, 


(c) 4+ Inſt.14, 
15. 


(d) 4 Inft. 25. 


Maritime, &. 


An Inſtitute of the Book} 
The (z) Fees of Knights of the Shire up 
Four Shillings a Day, Of Citizens and By. 
geſſes Two Shillings a Day. [See the 12 Rig, 
2. 6b. 13, 33 H. 6. ch. 11. 6 H. 8. ch 
35 H. 8. ch. 11. | 
At the Return of the Writs, The Pa 
ment cannot Begin but by the Royal Prefeng 
of the King, either in Perſon, or By (a) Re. 
preſentation by Letters Patents or Commiſſin 
If the Parliament is Prorogued upon Return 
of the Writs of Summons, It begins at the 
End of the Prorogation. | 
The (b) Juriſdiction of this Court is ſo Tn 
ſcendent, That It Makes, Enlarges, Dini. 
niſhes, Abrogates, Repeals and Revives Lay 
and Statutes concerning Matters Eccleſaſt. 
cal, Common, Civil, Criminal, Marta, 


And as Every Court of Juſtice hath Laws 
and Cuſtoms for its Direction, fo the High 
Court of Parliament hath its own Proper 


Laws and "Cuſtoms, called The (c) Lu Ele. 
and Cuftems of Parliament. Inſomuch th Con 
no Judges ought to give any Opinion ol The 
Matters done in Parliament; becauſe The mor 
are not to be decided by the Common Lau. 877. 
(d) There can be no Act of Parliament A 
without the Conſent of the Lords and Com Lor 
mons, and the Royal Fit of the King, giving Cor 
His Conſent Perſonally, or By His Lette «© {4 
Patents ſigned by His Hand. [See the 33 HIM Prin 
and 


(e) 4 Toft. 23. 


(f) 4 Inſt. 15. 


8. ch. 21. And See Of Statutes in the Introds 

(e) The Lords and Commons in Their Re Go! 
ſpective Houſes have Power of 7udicatmM of | 
and ſo Have Both Houſes together. (1) lll in” 


very Member Hath a Judicial Place, and ca" 
no! 


4. 


WITS IT FT ods fs * E 

Chi i. Lans of England. 79 r. 
dot de a Witneſs. The Lords Have one that 
Preſedes in Common Affairs; and The Com- 


mons Have Their Speaker, choſen by the 
Houſe, but to be Approved of By the King. 


jeral Perſons before the Houſe of Lords, and 23. 
Have Proſecuted them to Judgment. For the 
Commons coming from All Parts are the Ge- 
neral Inquiſitors. | See the 12 . 3. ch. 2. and 
Of Pardon, ch. 5. poſt. | 
tum The Houſe of Lords is a (h) Diſtinc Court for (h) 4 Inſt. 27, 
the many Purpoſes. They may Try Cauſes of 22, 23. 
Life. and Death; Take a Recognizance ; and Finch 233. 
before the Lords in the Upper Houſe, The 
Proceedings upon an Appeal from the Chan- 
cery, or upon Writs of Error to Reverſe Judg- 
ments in the King's Bench, may be Examin'd. 
All Their Decrees are as Judgments, and if 
They Err, The Parliament only hath Power 
to Reverſe their Judgments. 5 

(1) The Houſe of Commons is alſo a Diſtinct (i)4 Taft. 23 
Court for ſeveral Purpoſes, viz. To Examine . 
Elections, To Expel Their own Members, to 
Commit Them or Others to Priſon, Ce. 
The Book of the Clerk of the Houſe of Com- 
mons is a Record. [See the 6 H. 8. ch. 16. 7 & 
8 3. eb 7. 

A Lord being Abſent may make Another 
Lord His Proxy, but one of the Houſe of 
Commons cannot make His Proxy. 
A Member of Parliament ſhall Hare (K) (x) 4 Inſt. 
1 Privilege of Parliament, not only for Himſelf 24, 25. 
and His Servants to be Free from Arreſts, Sub- 

dena, Citations, &c. but for His Horſes and 

"WW Goods to be Free from Diſtreſſes. Privilege 
of Parliament doth Generally Hold, Except 
n Treaſon, Felony and Breach of the Peace. 


Ee e 3 See 


The Commons Have often ( 8) Impeach d ſe- (g) tft. 17, 
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Les che 12 3. cb. 3. 2 Ann. ch 8, and 
Writs, ch. 4. poſt See allo. the 5 H. . 

| 11 H. 6. ch. 11. and. of Battery, p. 7281 
w. 1aft. 27. () The nuten Any Bull, or the Giving 
Any Judgment in Parliament, Doth not make 
a Seſſion; but the Seſſion doth Continue till It i; 
Prorogued OF Diſſolved. Every Seſſion of Par. 
liament is in Law a ſeveral Parliament. By 
Prorogation in Open Court, there is a Se. 
ſion; and then ſuch Bills as. paſſed in Either 


. 


9 Houſe, or in Both Houſes, and Had not the I 
Royal Aſſent to them, muſt fall. But may Aſſe 
be brought in again at the next Seſſions If bm, 


the Parliament is only | Adjourned, That 
does not make a Seffion, but All Things 
continue in the fame State as they were in Be 
fore the Adjournment. . This is the Difference 
(m) 4 Inft. betwixt Prorogation and Adjournment. (m) 
28. The Houſe of Commons is not Prorogued or 
Adjourned by the Prorogation or Adjourn- 
ment of the Lords Houſe. For, as hath been 
faid, It is a Diſtinct Court for ſome Purpoſes; 
and therefore It may Prorogue or Adjourn 
it ſelf. Sf; 
When the Parliament is Diſſolv'd without 
Any Ad or Judgment paſſed, It is no Seſſion, 


n) 1 Iaſt. but a Convention. (n) The King only can 
oy ay Diſſolve the Parliament, in Perſon or By Re- fits 
preſentation. 5 
See the 5 Ann. cb. 8. An Act for an Unim « 
of the Two Kingdoms of England and Sc our 
land. | F 3 ooh TIES < aga 
By the 6 Aun. ch. 7. 1 Georg, ch. The Parliament * 
ſhall not be D.ſelved By the Death of a King ot tO | 
Queen, Te. PER oO if Thi 


* 


„chi. Tess of England, 783 
de. & u. el. 2. A Parliament hell be Hol- 
6. den eee have Continu- 
nce longer than IN . 
By the 1 Georg. © Continuance of a Putlis· 
dent may be Enlarged to Seven Years. 
8o much of the Parliament, as Ic is the 
1 and moſt Honourable Court of Ju- 
II. The (o) Privy Cape is à moſt Noble Or the 
b Aſſembly of the King and Privy Counſel- Council. 1 
bos, in the King's Court or Palace, for Mat- 900 * 
» WM ters of State. The Ki ing chuſes His Counſel. 5 
boss; and By Force an Oath They are 
made Privy ” Counſellors, without Patent or 
e rant, and are to continue fo during the 
) Wy King's Pleaſure. They are to Adviſe the 
g king for the Publick Good with Relation to 
„Affairs at Home and Abroad. T here Fo 
Lee here that bear the Higheſt r 
. 1. There is a'Lord (p) Prefidem o This (p) 4 Inftt. 55. 
Council; whoſe Sheet 5 neh by Lett 


Buſineſs at the Council-Table. 


fits in Council next to the Lord Preéſident, an 


Patents under the Great Seal Durante Benepla. 
+ WY cit. He makes a Report to the King of the 


. There is allo a Lord (q) Privy Seal, who © (9) 4Iaf55 


takes a particular Oath as Lord Privy Seal. 
He muſt not put His Seal to Any Grant with- 
out Good Warrant, nor with Warrant, If It is 
againſt Law or Inconvenient, but muſt firſt 


acquaint the og wich ir. (r) The Privy Seal (r) 2 Iaſt. 


| is a Seal that the 


ing uſeth in Grants that are 


554.355,58 


o pass che Great Seal. For firft they Paſs 11 18,19. 
The Privy Signet [See infra.) then the Privy 


Seal, and chen the Great Sea 


[See the 27 H. 


. . 11. How the King's Grants, Writings, 
{19 Lea es 


8 1 Ai. 2 
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| Leaſes, ſhall. rr 2 Sol iz.) th 

Privy: t; the Privy Seal and the Great Seal. 

hd AR Dorics of the ay, the Privy Sig. 

net and Privv Seal, and what Fees ſhall; 

paid, and where none at all, Cc. and many 

Articles cpngerning the paſſing of the King, 

(o) 2 Inſt. Grants, Ge. ( ) No Protection can be Gram. 

555. ed under the Privy Seal; but under the Great 

2 — 17. Seal. But a Warrant of the King under the 

> Roll Abr. privy Seal to, iſſue out Money out of Hi 
183. Coffe 


rs 1s ſufficient. becauſe It Concerns but 

- 2a Chattel in Poſſeſſion. And the Privy Seal 

is ſometimes; uſed in Things of leſs Conſe. 

' quence that never paſs the Great Seal; as tg 

Cancel a; Recognizance made to the King, 

To Diſcharge a Debt, &c. But no Writs ſhall 

| paſs under the Privy Seal, which touch the 
Common Law. [See 11 Rich. 2. ch. 10.) 

3. Ihe: Secretaries of State are alſo of the 

Privy Council. Theſe every Day attend up- 

on the King, and Receive and Diſpatch fe- nals 

'- + ritions of the Subjects at Home, and are em- Wl ahi 

ploy d about Foreign Affairs. The Principal Wl of 1 

(t) 2 Inſt. ' Secretary of State hath the Cuſtody of the (t) 

$55, 556. Privy Signet, becauſe the King's Private Let- 

3 115, ters are ſigned. with it. There are Four 

2 Rep. 14. * Clerks of the Privy-Signet Office, who writs 

11 Rep. 92. Out ſuch. Grants, Letters Patents, as pals 

2 Roll. Abr. By Bill ſigned, or Bill ſuperſcribed By the 

183. Sign Manual, or under the Hand of the King; 

which Being Tranſcrib'd and Sealed with the 

Signet is a Warrant to the Privy Seal, as the 

Privy Seal is a Warrant to the Great Seal. 

Idee of the Great Seal Of the Court of Chance 

V, infra], The Law takes Notice of the Sign 

Manual -[See... Book 3. ch. J. p. 523.) and ina 

more Particular Manner of the Privy * 


0 [4 
-» an 


cb i Laws of England 785 

ror a "Ne Sear” Regyo may by Command- 

ment be under the Privy Signet (or the | | 

Privy. Seal) as. well as By the King's Wric 4z 
| 


nder the Great Seal; and the Subjects 1 
ought to Obe y it. But a Warrant under = 
the Privy Signet is not ſufficient ' to 'iffue | 
out any Treaſure or to Diſcharge à Debt; 
much leſs. an Order By word of Mouth, For 
t ought to be under the Great Seal, or at 
kaſt under the Privy Seal. | | 
The Paper- Office belongs to the Secretaries 1 
of State, where All Paper-Writings, that paſs = | 
the Secretaries, are ' Tranſmitted and Kept. '1 
A Secretary of State Hath Power to Com- 4 
mit Criminals to Safe Cuſtody, as Conſervators 
of the Peace, or as Juſtices. of Peace all over = 
England. WY as O1 6 = 
Itis in the Power of the Privy Council, as a = 
Cort, to Enquire into All Crimes againſt i | 
the Government, and to Commit the Crimi- | | | 
nals in order to their Trial in ſome of the - © © . 
m. other Courts.“ But They Take - Cognizance . . , 
> i of no (u) Private Matters that may be Deter- (v)4loft.g3, - | | 
) mia d in other Courts. Vet For the Con- ' 
et. ¶ croverſies ariſing in point! of Law amongſt the | 
ur King's Subjects in tlie Iſles of Ferſey and Guern- [| 
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e %, Cc. the King and His Privy Council == 
as are the proper Judges without Appeal. | ; 
be The King, by the Advice of His Privy 1 
5; Council, doth Publiſn Proclamations binding us 
ic Wo the Subject, if They are not againſt 4 
g Common or Statute Law, or Introductory of Ti 

I a New Law. [See Book. 1. ch. 2. p. 31.] 11 
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Of the Court III. There is alſo a Court of the Lird High 
of Lord High Steward of Great Britain. (w) His Office is very 


| Cuſtoms of England. But He is nor Swom 


An Inflitute 'of the Bool iy 
Zy the 16 Car, 1. ch. 16. It is Declared, That ne; 

the King, nor the Privy Counci), have dating. 
Engliſh Bill, Petition, Ne. Libel, &c. to Pers 
mine or Diſpoſe of Lands, Tenements, Hereditamen, 


or Goods and Chattels of Any Subject of this King. 


dom, 4 4 | 
the. 12 V 3.ch.2.No Perſon Born out of the King 
3 tho" Naturalized or made LIED Ba 


Born of Exgliſb Parents, ſhall be of the Privy Council 


By the 6 Ann. ch, 6. There is to be but one pin 
Council for the Kingdom of Great Britain. = 


See the 3 H. 7. cb. 14. 9 Ann. ch. 16, 0 
Felonies, p. 600, 629. 4 Ann. cb. 8. Where the 
Privy: Council ſhall Continue and Act ſor ſi 
Months, notwithſtanding the Demiſe of the 
King, unleſs Diſcharged by His Succeſſor. 

For their Precedency and Place, See the 31K 
8. ch. 10. M- Day | 0 


Antient. It was formerly of Inheritance; 
but of late It is Granted only pro bac vice, when 
a Lord of Parliament is Indicted for Treaſon, 
Felony, Cc. He To whom This Office i; 
Granted muſt be a Lord of Parliament; Hi 
Commiſſion is Reſtrain'd to Proceed only on 
that Indictment, according to the Laws and 


At Every Coronation He Hath a Commil- 

fion alſo under the Great Seal To Hear and 
Determine the Claims of Grand Serjeanty, 
and other Honourable Services, to be Done 
for the Solemnization thereof. For which 
Purpoſe He Holds a Court ſome time before 


the Coronation. But to Return. Con 
When 


L | 787 
When a Peer has committed Treaſon, fe. 
ny, Ce, the (x) Indictment is to be found (1) loft. 28. 


. 


Freeholders before Commiſſioners of Oyer * 
* or in the King's Bench if the 3 
-aſon, Felony, &c. was Committed in the 

unty where the King's Bench ſits, tho” the 
Boa Herd ir hoes ba: 

ath a (/) Pardon He may Plead it there 

bre 1 8 of that Court, who Have (% laſt.49. 
ower to Allow it. But He cannot Confeſs 

he Indictment, or plead not Guilty there. 


Of his muſt be done before the Lord High 
the Weward, when the Indictment is Removed 
y Certiorari out of Chancery before Him. 

This Trial is Given By Magna Charta. ch. 29. 


For the Method of rying a Peer Per Pares 
fore the Lord High Steward, [See the 3 Inf. 


Y 28, 29, Ce. and See Of Trial, eb. 5. poſt 


i 1V. The High Court of Chancery, The Of the . 
eig Bench, 715 Neg. Pleas, and 5 Court of Chancery. 
ce; f Exchequer Have been the King's Courts (2) 

ime out of Mind. | 2 


23. 


lon, In the Chancery (Cancellaria) are Tuo Courts. 

: ö One Ordinary, where the Proceedings are (2) 4 Inſt. 79. 
His ccording to the Laws and Statutes of the 2 Inſt, 552, 

' on ealm ; Another Extraordinary, being a Court 553: 


ff Equity. 
1. The Ordinary or Legal Court is a Court 
df Record, held Coram Domino Rege in Cancel- 


laria, - 


7, WM (b) The Lord Chancellor (4 Cancellando, from 
one lis Power to Cancel Letters Parents, being 2 9 
ich che Higheſt Point of His Juriſdiction) or 


Lird Keeper, is the Judge of This Court of 
Common Law, [See infoa.] 


der (c) He 


N Al . the Book If 
(e) 4 Inſt.s2. * He Hath Theſe Officers under 
% fio! n Twelve Maſters of On 


$4n qui! (wh l 
Chief 
the K 


g fitors ( Incorporated By 8 Elizabeth) for ma. 
er Aar: king out . Writs" of Courſe or Formed Writs 1. 


cordihg to the Regiſter of Writs; a Book of (£ 
Great Antiquity and Authority, The chi our. 
4 eenfons 'The:Clerk of the Facultics & mill 
25 H. 8: 65. 20 The Clerk Examiner of Ia. em, 
tert Patents, The Clerk of the Petty Bay, (in de. 
whöfe Office the Proceedings of This Con End 
are Piled and e Attornies. fron 
(a) la %, This Court Hach (d) Furiſaittim to Haul bibi 
5 88. a of 'Scire Facias for Repeal of the King 9" 
_— r. Legen Patents; at tlie Suit of 'a Former b Her 
| * 120 tentee, When they are Granted to ſeveral neſſ 
| 119) 5''' Perſons fot One and the ſame Thing. Buff Hs. 
* When they are againſt Law, or Gi anted upon 2 
| nale 2 a PME Suggeſtion,” The King may Hare a E. 
| Seire Facias. to Repeal His own Grant by Let. and 
ters Patents. [See the 18 H. 6. ch. 1 3 EI urge 
er af +5.) ch, 4, 13 Eliz. Pp. 6.] There may be allo oil "= 
«£01 © Sire, Futias upon Recoghtzances in this Coun, of t 
Execddon upon à Statute-Staple, Sc. Andi be 
This Court may Hold Plea of, All Perſoni Cor 
Actiohs By gr Againſt "Any, Officer of thi 0 
Court, and, By Acts of Parliament, of ſeveral ont 
| Offences and Cauſes. ro - of! 
+8 Aol; ©) The Proceſs is under the Great Seal, and Hel 
im Latin according. to the Common Ia — 
But When the Parties come to iſſue, This 
Coüũtt cannot Try the Cauſe by a Jury, of 
1 


but the Record is- to be Delivered by th! 
* rd Chancellor, &c. into the King's Bench 
18 de Tried there; And After Trial lt 


a4 


: 


ch Lans of England. 

z to be Remanded into Chancery, That the 
judgment may be Given there according to 
he Rules of Law. But If there be a Demur- 
e in Law, It ſhall be Argued and Adjudged 
in this Court. Upon an Judgment Given in 
this Court a Writ of Error doth lie Returnn 
able into the K ing's Bench. 
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| e) This Court is ſaid to be Offeina Fufitiz, (e) 4 Toft g 
„ 09 which All Original Writs, All Eo. (e) 4 Inſt. 80 
e miſſions of Charitable Uſes, Bankrupts, Sew- 


ers, Ideots, Lunaticks, &c. that paſs under 
the Great Seal, do go forth. And for Theſe 


0 Ends this Court is always open. (f) 80 one (tf) 4 Init: 81. 
from Hence may Have an Habeas Corpus, Pro- 

Jad bibition, Cc. in the Vacation; which iſſue = 

ng out of other Courts only in the Term-Time. {en} 

5 Here alſo a Subpæna may be had to Force Wit: 

ena neſſes to appear in other Courts when They  *.. 

zu Have no Power to call Them. 1 | 

pon 2. (g) The Extraordinary Court is a Court of (2) 4 Int 

ein, and proceeds by the Rules of Equity 79, 82, 84. 

e. end Conſcience. This Equity conſiſts in Aba. 

og the Rigour of the Common Law (for It | 

0 fl rather conſiders the Intention than the Words | 

in WJ of the Law,) and Exerting Power in Caſes * 

nal wherein the Subject is without Remedy in the 

nal Courts of Common Law. 1 

hill (6) A Commiſſion or Letters Patents, with- (h) , Inſt. 9 

tout an Act of Parliament, cannot raiſe a Court 121,213,242, 
of Equity. But a Court of Equity may be 248. 

n Held By Preſcription. - N 13 


— — 


— = 164. 
(g) Nanquam Decurritur Ad Extraordinarium, ſed nbi De- 
fat Ordinarium, 4 laſt. 84. 
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790 In lain of e Book if 
The Officers are Theſe that follow, (vis) 


The Lord Chancellor or Lord Keeper thy 
(i) 4 loft. 84. Chief (i) Judge in this Extraordingy 
ure of Equity, as well as in the O. cal 

(k) 4 Inft.87. nary Court of Common Law. (kx) He x ray 
not made by Letters Patents, but by the Deli. Hut E 

very of the Great or Broad Seal to Him, au 

by taking an Oath to Serve the King and His Me! ch. 

People Faithfully in the Office of Lord Chan. Wore ( 

(1) 4Iaft. 80. cellor. [See the Oath, 4 In#. 88.7] (I) Thi iis A 
Broad Seal is ſaid to be Clavis Repni ; under ſhi 

h which are paſsd Commiſtions, Charter, Wi W 
(m) a Rep. Letters Patents, Writs, Cc. as hath been ſaid 


16. (m) By the Common Law no Grant of Any be! 
2 Roll. Abr. Land by the King is Available, or Plzad. be! 
182. able, but under this Great Seal, See of the ov 


Privy Council, ſupra. | ters 

n) When an Ac of Parliament doth "he 

(a) 4Inft. Authorize the Lord Chancellor, or Lord att 

167. Keeper, To Grant Any Commiſſion under Ino 
Crompt. Jur. the Great Seal, He may Grant the fame 

57. a. 34 b. without further Warrant, becauſe the King 

is Party to the Act. | 

The Lord Chancellor or Lord Keeper is to 

Yifit All Hoſpitals and Free Chapels of the 07. 

King's Foundation. And It is His Privilege 


to Preſent to All the King's Benefices of or Mund 
under 20 Pounds in the King's Books, where the 
the King is Patron in Right of His Crown; filed 
but not if the King Hath Them By a Collate- Ene 
ral Title, as By Lapſe. For then the King l 
Himſelf ſhall Preſent. [See the 22 Ed. 4. cb 
18. and p. 264. ante.] 


ro 


i Laws of England. 79¹ 
the 5 Elia. ch. 18. The Authority, Preheminence 

4 Advantage of the Lord Keeper of the Great Seal 

4 of the Lord Chancellor, are Declared to be the 

ne to All Intents and Purpoſes, 


* (0) The Lord Chancellor (or Lord Keeper) (o) 4 Inſt. 
#8 caſe of Sickneſs, or Extraordinary Buſineſs, 84, 88, 213, 


pay call ſome of the Judges to Aſſiſt Him. 
ct He cannot make a Deputy. 

He hath Twelve Mafers under Him, where- 
if the Maſter of the Rolls is the Chief, as be- 


ore Obſerved. p) The Maſter of the Rolls in 

t His Abſence doth make Order and Decrees. Gehb. Ja, 
d his Office is granted by the King for Life or 41. b. 

rs, r Will. [See His Oath, 18 Ed. 3. ch. 16. (0 4 Inſt. 95. 
u. ) The Maſters in Chancery are Aſſiſtants to (), lnſt. 


the Lord Chancellor or Lord Keeper, or to 407. 
he Maſter of the Rolls, and fit with Them ; 4 Inft. 82. 
To whom References touching Accounts, Mat- 
ters of Practice, &c. are made, upon which 
They make a Report. They take Afidavits (or 
Oaths in Writing) made before Them, Ac- 
ler Wknowledgment of Deeds, Recognizances, Cc. 
me ee Their Oath 18 Ed. 3. ch. 16. And the 13 
ng c=. 2. (not Printed) Concerning the Office of 
the Maſters in Chancery. ] 
to There are alſo in this Court ſeveral other 
he Oer. As, | k 
oe WW The Regiffer; who Hath many Regiſters 
or Wunder Him to fit in Court, and to Draw up 
re the Orders and Decrees. In His Office are 
n; (led all Report, from the Maſters upon Refe- 
te - ences, and All Exceptions taken to Any of the 
ng laid * eports. 
+, The Six Clerks; in whoſe Office All Pro- 
ceedings upon Bill and Anſwer, All Pro. 
{clings To the Decree and After, are made. 
& rrom whom Likewiſe Iſſue ſome Patents, as 
Par- 
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ceives ſuch Priſoners as are Committed by 


(s) 4 Inſt. 84. 
Crompt. Jur. 
52. a, 

1 Roll. Abr. 
373. 

(t) 4 Inſt. 


213. 
1 Danv. Abr. 
749. 


are parted, &. She may Sue without Her 


the Rolls {See 14 H. 8 cb. 8. 


4 
oy 


An hinge N the Bock 


DURISNTA ICH :* ö 

Pardons, for thoſe, that are Guilty of Chang 
medly, Patents for Ambaſſadors, Comm 
ſions. of Bankrupts. And Theſe are Dry, 
up By Their Sitting Clerks, of which each g 
Clerk keeps a Set Number. The Office, 
a Six Clerk is in the Gift of the Matter 9 


Here are! alſo The Maſters of the Super 
Office, The Clerk of the Afidavits, where yay 
File ſuch Afidavits as are uſed in Court; Thy 
Examiners, who Take the Depoſitions of Wi 
neſſes, and make out Copies of the Dep 
tions; The Clerks of the Rolls, who ſit cot 
ſtantly in the Rolls to Search for Deeds, 6+ 
The Uſher of the Court, who Hath the Cuſto. 
dy of All Money Depoſited in Court; The 
Serjeant at Arms, who carrieth the Mace b. 
fore. the Lord Chancellor, or Lord Keeper, 
and By whom, or His Subſtitutes, All-Perſons 
Standing in Contempt of the Court are ſeized 
as Priſoners; The Warden of the Fleet, who r. 


the Court; The Clerk of the Appeals. ' | See 2 
H. 8. ch. 19. | CY 

2. The Furiſdiction and Power of This Court 
of Equity is of vaſt Extent, tho* no Court of (5) 
Record: Almoſt All Cauſes of Weight and 
Moment, Firſt or Laſt, have Their Determi- 
nation here. In this Court the Lord Chancelin 
Himſelf may ſue. (t) But He cannot make a 
Decree in His own Cauſe. Here Relief is 
often Given For or Againſt an Infant, not- 
withſtanding His Minority; For or Again: 
a Married Woman, notwithſtanding Her Cove. 
ture; In ſome Cafes She may ſhe Her Husband, 
as for Alimony or Maintenance, when they 


Husband 


hand, when He is Beyond Sea, &. Alſo 
e may be compell'd to Anſwer without Her 
hand. Here Executors may ſue One Ano- 
ter, or One Executor alone wichout the Reſt 
ay be ſued. But He ſhall be charged for 
o more than he has received. 

(u) All Frauds and Deceits for which there is (o) 4 loft. g 
Remedy at Common Law ; All Accidents, as; pf, Abt. 
p Relieve Obligors, Mortgagors, & againſt 24 75, 751, 
enalties and Forfeitures upon Statutes, Bonds, 7523,74, 

ortgages, & c. where the Intention was to E« 749, 770, 
ay the Debt or Duty, but ſome Extraordi- 771 e. 
ary Matter happen'd to Diſable the Debtor; 
nd All Breaches of Truſt and Confidence, 
ot Executed by the 27 H. 8.ch. 10. concern- 

g Uſes, are properly Cognizable here, and 
re Allow'd by all Parties to be under its Ju- 
dition. Alſo this Court will afford Re- 
ef when Unreaſonable Engagements have 
ken made, or Engagements without Conſi- 
eration; where a Charge lies upon One 
Man alone at Common Law, to make others 

ontribute to the Charge; It will Compel 
Men to Perform their Agreements; Reduce 
he General Cuſtoms of a Manor to a Cer- 
ainty ; Relieve a Copyholder againſt the 
| Ulage of the Lord; Aſcertain Fines of 

pyholders ; Decree for a Liberty of Com- 

on, Fiſhing, &c. and upon Every Inter- 
ſuption Order an Attachment; Decree for 
Inclolures to be made of Lands and Grounds 
hat are Common, or for Encloſing Lands in 
8 Pariſh, forcing the Parſon to Conſent upon 
an Equivalent, where others Agree ; Decree 
or Recovery of Money or Land Given to 
Charitable Uſes and Miſemploy'd;; Diſtin- 
zuiſn a Man's Land Confounded with others; 

Vor, II. Ff F De- 
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(w) Crompt. 
Jar. 42. b. 
1 Roll. Abr. 


372. 


An Inſtitute of the Book If 


Decree that One ſhall Have the Tuition cf; 
Child; Force Unreaſonable Creditors 9 
Ce mpound with an Unfortunate Debtor, ng: 
by ill Husbandry; Make Executors 200 
Others Give Security and Intereſt for Money 
that is to Lye long intheir Hands ; Order the 
Performance of a Will, or Payment of a le. 
gacy ; Examine the Probate of a Will, eſpe. 
cially if It concerns Land; Confirm a Tit 
to Land, &c. tho' One Hath loſt His Writing 
by which He ſhould make out His Title; 
Make Conveyances, Defective thro Fraud ot 
Miſtake, Good and Perfect; Enforce the Inrd. 
ment of a Deed, if there be Need for it; Force 
Men to come to an Account with Each Other; 
Avoid the Bar of an Action by Reaſon of the 
Statutes of Limitation; Decree for Things 
in Action upon Aſſigument to an Aﬀignee 
upon "Conſideration, &c. (W) In ſuch lik 
Caſes, The Court may, without Any Regal 
to Form or Milpleading, proceed to a Deciet 
according to Equity and Good Conſcience. 

Note, That this Court will not Retain 2 
Suit by Engliſh Bill under 10 J Value, Except 
in Caſes of Charity; nor under the Value i 


40 f. per Annum in Lands, Except it be for 1 


Rent-Service, &c. 


This Court alſo will Reſtrain other Courts 
that Exceed their Juriſdiction, and Remore 


the Suit to it ſelf By Certioraxi. 


But let it be Obſerved, That In all Cate 


where the Plaintiff hath His Remedy at Com- 
mon Law, He ought not to be Relieved hers, 
Nor will This Court give Relief, where the 
Subſtance of the Suit tends ro the Overthrov 
of an Ad of Parliament made for the Public 
Peace, or to the Overthrow of any Fundamen 


tal 


ch 1. [Laws of England. 


of ; Wl ts! Point of Common Law, or take from 
tO cher Courts their Peculiar Juriſdiction ; tho? 
no: BY Judgments and Sentences in other Courts may 
and be Examined in Equity. [See the 4 H 4. ch. 
nc BY 23. and upon that Statute, Dr. & Stud Dial. 1. 
the b. 18. 15 H. 6. ch. 4. and the 3 Iþ.119, 123, 
Le. 124. 4 luft. 84, 85, 86, 87 And lee more at 
ne. arge, Crompt. Fur. Tit. Chancery, and The Re- 
[itle ports of Torhil, Cary, Chancery Caſes, &c. For 
ins WW che Juriſdiction and Power of the Court of 
ite; Chancery. And ſee Of Præmunire, Buck 3. 
1 or cb. 3. P. 700. ] Ns : 
rol. 3. The Method of Proceedings in this Court is, 
orce WY Firſt, To File a Bill of Complaint [See the 
her: 46 5 Arn. cb. 16. F. 23.] for ſome Fraud, 
the Force or Injury done, praying Relief. And 
in if the Bill is To Quiet the Poſſeſſion of Lands, 
zue or to Stay Waſte, or To Stay Proceedings at 
ike Law, an Jrjunction is allo therein Pray'd. 

pard When the Bill is Filed, Proceſs of Sulpæna 
cre: muſt be taken out To Compel che Defendant 
e. to Appear upon Pain of 100 /. (being Words of 
In 2 Courſe) and Anſwer the Bill. If He doth 
cen not appear, then upon Afidavit of the Service 
e of it Perſonally, or that It was left at His 
2 1 Dvelling Houſe wich His Wife or Servant, or 


that It was Hung at His Door, Cc. an At- 
tachment iſſues out Againſt Him; and if a Non 
ef Inventus is Return'd, then an Attachment 
with Proclamation of Rebellion Goes againſt 
Him; and if He ſtands further out in Con- 


om. tempt, then a Commiſſion of Rebellion may be 
pere. iſſued forth directed to the Sheriff, or to Pri- 
the vate Perſons, for Apprehending of Him, and 
row the Bringing of Him to the Fleet Priſon, the 


proper Priſon of this Court; for which Pur- 
pole they may break open Any Door. If the 


Fifi 2 A Ser- 


Defendant Rands further out in Comtempt, 
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796 An nftitute of the Book Jy. 
A Serjeant at Arms may be ſent to take Hin 
And if He cannot be taken, A Sequeſtraticy of 
His Land may be Obtained, till He doth gy. 
ear. — 

(x) 2 Vent. (x) But Ifa Peer is Defendant, My Lord Char. 
* Ab cellor, &c. firſt writes a Letter to Him, and li 
„„ He does not Anſwer, Then a Subpena goes out, 
1 and (it he is ſtill in Contempt) an Order tg 
ſhew Cauſe why a Sequeſtration ſhould not gg 
forth; and if He ſtill ſtands out, A Sequeſre. 
' tio goes forth; but no Proceſs of Contempt 

| A-ainſt His Perſon, | 22 
There are ſeveral Other Subpzna's beſides 
Subpzna To Anſwer, as a Subpæna To make het. 
ter Anſwer, Subpzna- To Reply, Subpzna To 
Rejoyn, A Subpæna for Wine to Teſtify, A 
Subbæna for Publication of che Depoſitions of 
Witneſſes, To Hear Fudgment, To Bring in Wir 
tings, For Cofts, &c. All the Proceſſes of Cu. 
tempt are likewiſe taken againſt choſe that O- 
bey not Orders, or ſtand otherwife in Con- 

tempt of the Court. 

When the - Defendant does appear, Then 
the Proceedings are By the Defendant's 4 
ſwer to the Engliſh Bill of Complaint, if there 
is no Cauſe For Plea (To the Juriſdiction, in 
Diſability of the Perſon, or in Bar) or Demurn 
to the Bill. [See of Plea and Demurrer, ch. 4 
poſt.] Then the Plaintiff Enters His Repiics- ih *' 
tion, unleſs He files Exceptions againſt the Au. 
ſwer as Inſufficient, referring it to a Maſterto 
Report whether It be Inſufficient or not; To 
which Report Exceptions alſo may be made N 
the Parties. The Anſwer, Replication an 
Rejoynder, &. being ſettled, and the Pat 
ties being come to Iſſue, Witneſſes are to be 


Examin'd upon Interrogatories purſuant 5 
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Ch. x) I aws of. England, 8 

the Bill or Anſwer, either in Court or By 
Commiſſion ( call'd a Dedimus Poteſtatem) in 
the Country; [See the Court of Commiſſioners 
For Examination Of Witneſſes, infra.] Then when 
the Plaintiff and Defendant have Examined 
their Witneſſes, There is to be Publication of 
the Depoſitions of the Witneſſes, and the Cauſe 
is to be ſet down for Hearing, After which 
follows the Decree. The Decree being ſerved 
upon the Party under the Seal of the Court, 
and not Obey'd, All the Proceſſes of Con- 
tempt will Iſſue out Againſt Him for His Im- 
priſonment till He yields Obedience to it; or 
there may be an InunGion granted for Poſſeſ 
ſion of Land, where the Decree is for Land, 
and the Party remains Obſtinate afrer His 
Impriſonment. And If this is Diſobey'd, The 
Court may Grant a Sequeſtration of the Land 
ora Commiſſion to ſome Juſtices (and if nee 


the Plaintiff in Poſſeflion. Tho' It has been 
Strongly urged that This Court of Equity 
can bind (y }the Perſon only, not the Eſtate 


His Goods and Chattels. 


of Proſecution, The Bill is to be Diſmiſſed 749- 
with Coſts, to be taxed by the Maſter. [See 
the 4 & 5 Ann. ch. 6. F. 24.) And ſo if the 
Decree is on Behalf of the Defendant. 

In ſeveral Parts of theſe Proceedings, There 
may be Afilavits, Petitions, Motions, Refe- 
rences, Reports, Certificates, Interlocutory 
Orders, Injunctions, &c. Laſtly, There may 
be a Bill of Review where there is Any Error 
in Law, or an Appeal to the Houſe of Lords. 
| Fit z [See 


be, a Writ of Aſſiſtance to the Sheriff) to put | 
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of the Defendant's Lands, nor Property of ( : 4 Iaſt 84. 
er . . Crompt. Jur. 
If the Plaintiff Diſmiſſeth His own Bill, or 41. b. 
the Defendant Diſmiſſeth the ſame for want 1 Daav. Abr. 
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198% Ar biſtitueof tb Book N. 
[See the 12 W. z. ch. 3. For Exhibiting Bill; 
Chancery, Cc. againſt Any entituleck to pfl 
vilege of Parliament; And fee Bohm; 
Carſus Cancellarie per Tot. 


V. The Court of King's Bench (becauſe the 
1 or ag Proceedings are ſuppoſed to be (z) Coram — 
Bench. bis (1. e. Rege.) ubicunq; fuerimus in Anglid) con. 
(2) 1 Inft.71. fiſts of a Chief Fuſtice Created By Writ, whois 
b. a Lord by His Office while He enjoys it, and 
2 . Three other Judges created by Letters Pate, 
en 4.75.16, All of Them are to Continue Quam Diu ſe 

(s) 4 Iaſt. 73. ne Ge ſſerint. [ See the 12 IW. 3. ch. 2. 
4 Rep. 5 (a) The Judges in this Court are the Sovereign 
9 Rep. 118. Iuſtices of Oyer and Terminer and Gaol-Delivery: 
See Of the Court of Aſſixes, infra. | Conſervator 
of the Peace of England, and the Sovereign 
Coroners of the Land, [See Their Oath, 18 El; 
(b) 4 Inſt. 73. Stat. 4] (b) They Have Supreme Authority, 
| the King Himſelf being ſuppoſed by the Lay 
(c) 4 Inſt, to ſit there; tho' the King doth Judge by Hi 
70, 7H. Judges; who even in His Preſence Anſwer al 
* r Motions, &c. The King Himſelf cannot 
Judge in His own Cauſe. And tho! ſeveral 
_ Statutes ſay, That Delinquents ſhall be Find 
at the Vill of the King, It is to be underſtood, 
that the Fine ſhall be impoſed by His Juſtices 
ee to Law ; for that is the Will of the 

r 
I ſhall ſer forth the Subordinate Officers of thi 
Court and Its Furiſdition. 


1. As to the Officers. 

The Subordinate Officers on the Crom fil, 
or for Pleas of the Crown, are The Clerk ol the 
Crown with His Secondary and Clerks, Cc. who 
frame All Indictments, Appeals, &«, 


The 


1.) Laws of England. 
The Subordinate Officers on the Plea- 


he Chief Clerk or The Prothonctary, who 
ih His Secondary and Clerks. The Secondary, 
ommonly called the Maſter, receives Matters 
-ferrd to Him by the Court to be Examined 
ad Reported ; He Signs All Judgments, 
res Coſts, gives Rules to Anſwer and Re— 
ly, Ce. informs the Court in Matters of 
practice, & c. The Clerks are the Proper At- 
ornies here, who Enter Declarations, Pleas, 
Record All Orders, Rules, Judgments, Verdicts, 
56. The Prothonotary Hath alſo a Deruty, 
cho keeps the Stamp for Signing All Writs 
and Proceſs, and keeps Remembrances of All 
Records, Files Writs Return'd, Writs of Error, 
Common or Special Bail. + 

The Cuſtos Breviam Files All Originals 
and other Writs, in Order to Outlawry, Exa- 
mines and Seals All Records of Nit Prius for 
Trials at the Aſſizes, and keeps ſeveral Clerks 
under Him. | 

The Clerk of the Papers makes up All Spe- 
cial Pleadings and Demurrers. | 

The Clerk of che Declarations files All'Decla- 
rations after They are Ingroſſed in Parchment 
till Iſſue joyned. | 

The Signer and Sealer of Bills of Midaleſeæ 
keeps a Book to Enter the Plaintiff's and 
Defendant's Names in all ſuch Writs, and 
here the Defendants in Bills of Middleſex 
enter their Appearance. 

The Clerk of the Rules takes Notes of All 
Rules and Orders made in Court on the Plea- 
ide, and afterwards Draws them up, and En- 
ters them in a Book at large. He allo Files 
Fff 4 All 


V or Civil. ſide betwixt Party and Party, are 
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(4) 4 Inſt. 
755. 


(e) 4 Inft. 71 


72. 75. 
9 Rep. 118. 


All Affidavits uſed in Court, and with g: 
are Given All Rules of Cafe, . Him 


mation. Into this Office Indictments from Al 
Inferiour Courts and Orders of Seſſions, &. 
may be Removed by Certiorari; and a Reſcou 
may be Return d by the Sheriffs. Inquiſitions 


The Philixers, one for each County, male It 
the mean Proceſs after the Original in Suing WY dict 
to the Outlawry. Kin 

The Clerk of the Errors allows all Writs of WR Por 

Errors and makes Superſedeas thereon. He al (Gai 
Tranſcribes the Records to be carried intoths ſan 
Exchequer Chamber or Houſe of Lords. tiny 

The Clerk of the Bails and Poſtea's, Files Pail ( 
Pieces, Marks the Pöſtea t, &c. Co 

The Marſhal of the King's Bench Hath the but 
Cuſtody of All Priſoners, Committed by the ry. 
Court. th 

There are alſo Attornies, Tipftaves, (uo L 
and Porter. thi 

(d) The Seal of this Court is in the Cuſto in 
dy of the Lord Chief Juſtice. 
˖ 

2. As to the Juriſdiction of This Court. L 

The Fariſdiction of This Court is Gene- A 
ral and Over all England. It Hath JuriſdiQion 8 
in Criminal and Civil Cauſes, and according. a 
ly is divided into a Crown-ſide and a Plea-ſids c 

(e) The Crown fide takes Cognizance of All £ 
Treaſons, Felonies, Miſdemeanors, tending { 
to the Breach of the Peace, or Oppreſſon Wil | 

of the Subject; and of All Cauſes profecutel Wl 4 
by way of Indictment, Inquiſition or Infor Wi | 

| 
| 


of Felo's de ſe, and of Murder By Miſadventure 
are Certified hither of Courſe. Hence allo 
iſſue Attachments for Diſobeying Rules, of 
Orders; Concerning which The Party ſal 
be Examined upon Oath to Interrogators | 


Ng- 
ds 
Al 
jon 
ted 
All 
oUs 
Ons 


ure 


lo 
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es; 
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Ch, 1. Lars of England. 
and if Guilty, ſhall be Fined; if Innocent, 
Diſcharged. Wd 

It is the Supreme Court of Criminal Juriſ- 
Jigion. Wherefore By the Coming of the 
King's Bench Court into Any County, the 
Powers of Commiſſion of Oyer and Terminer, 
Gaol-Delivery, of Thoſe that Have Conu- 
ſans of Pleas, &c. are ſuſpended without wri- 


ting tO Them. (f) 4 Inſt. 74. 


{f) The Juſtices of this Court have no 
Commiſſion, or other Means to Hold Pleas, 
but their Power is Original and Ordina- 

For when the King Hath appointed 
them, they have their Juriſdiction from the 
Law, both in Criminal and Civil Cauſes [ See 
the 4 & 5 W.& M. cb. 18. and ch. 22. Concern- 


ing the Regulation of the Crown Office, &.] (g) 4 Inſt. 71, 


2. (g) On the Pha-ſide, or the Civil Branch, 72. 


It Hath Cognizance in All Pleas By Bill, for Cromp. Jur. 
Debt, Detinue, Covenant, Account, and of 67,68,78,138, 


All Actions of the Caſe, either upon Promiſes, 
Scandalous Words, Special Nuſances, Trover 
and Converſion, on Penal-Statutes, and All 
other Perſonal Actions, Ejectments, &c. a- 
gainſt Any Perſon ſuppoſed to be in the Cu- 
ſtody of the Marſhal; as Every one ſued 
here is ſuppoſed to be. And in all Perſonal 
Actions For or Againſt Any Officer, Mini- 
ſter or Clerk of the Court. Theſe Officers, if 
They are ſued in any other Court, muſt have 
the Privilege of this Court, in reſpe& of their 
Neceſſary Attendance there. This Court al- 
ſo may Hold Plea By Writ out of the Chan- 
cery of All Treſpaſſes Quare Vi & Armis, Re- 
plevins, Quare Impedit, &c. 

This Court only may Regularly Examine 
All and All Manner of Errors, in Fact and in 
Law, of all Judges and Juſtices, in their 

i ludg- 


An Inflitute of the. Book I. 
Judgments, Proceſſes and Proceedings in 
Courts of Record ; not only in Pleas of the 
Crown, but in All Pleas Real, Perſonal ang 


Mixt, the Court of Exchequer Excepred, 3 
ſhall appear hereafter. It may Reverſe 3 


Judgment Given in the King's Bench in je. 


land. | 
It Granteth an Habeas Corpus upon Motion 


to Relieve Perſons wrongtully Impriſoned. 


For upon Return of the Cauſe They may be 
Bail'd or Diſcharged. 

It Granteth Prohibitions to Courts Tempon 
and Eccleſiaſtical to keep Them within their 
Proper Juriſdiction. 

Alſo, This Court may Bail any Perſon what. 
ſoever, Reſtore Freemen unjuſtly Disfranchiſed, 
Repeal the Patent of the King By Scire facia, 


C. ; | | 
The Errors of the King's Bench cannot be 


Reverſed but in the Howſe of Lords ; Except 


in ſome Caſes when the Action is firſt Com. 
menced inthe K. B. (and not by Original out 
of Chancery) according to the 27 Eliz. ch. 28, 
By which Statute The Error may be Examined 
in the Exchequer-Chamber. But thence too 
It may be Removed into Parliament. See 
the Manner of the Proceedings in Civil and Cri- 
minal Cauſes. cb. 4, & F. poſt. ] 


Of the Court VI. The Court of Common Pleas (otherwile 


of Common 


Pleas. 


the Common Bench) is the King's Court Held 
at Weſtminſtr- hall, or other certain Place, . 


ram Fuſtitiariis Noſtris apud Weſt monaſterium, &c. 


Tho' in Antient Time Common Pleas were 
holden in the King's Bench, which was Re- 
movable at Pleaſure. [See the Pref. to the 8 & 
9 Rep. 8 Rep. 145. 1nft.171.b. 2 Inſt. 22, 23. 
For the Antiquity of This Court.] *þ 
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Let us View Its Officers and Furiſdiction. 


T. Of the Officers. | 191 

In this Court are Fur Judges. The Chief 
alice (who is a Lord By His Office whilſt 
He Holds it) aſſiſted with Three other Judges. 
They are created By (h) Letters Parents uam (6) 4 Inft. 
Diu ſe bene Gelſerint. [See the 12 . 3. cb. 2. 185 
And See their Oath, 18 Ed. 3. Stat. 4. 

The Lord Chief Fuſtice is placed on the 
Bench by the Lord Chancellor or Keeper; 
and the Other Judges By the Chancellor or 
Keeper and the Lord Chief Juſtice. (i) The (i) Iaſt. 555. 
deal of this Court is Committed to the Cu- 
ſtody of the Lord Chief Juſtice. 604 Taft, 

x) The Reſt of the Officers belonging to this 101. 
Court, are, 

The Cuſtos Brevium; who files and keeps All 
Writs returnable Here, and at the End of E- 
very Term receives from the Prothonotaries all 
the Records of Ni Prius or Poſtea's, Cc. 

The Three Prot honotaries; who Enter all Plead- 
ings, Record and Exemplify All Common 
Recoveries, &c. They Have Their Secon- 
daries, 

The Clerk of the TVarrants ; who Enters all 
Warrants of Attorney for Plaintiff and Defen- 
dant, and All Deeds of Indenture of Bargain 
and Sale acknowledged in Court, or Before 
any Judge thereof out of Court, &c. 

The Fourteen Philivers; who, having ſeve- 
ral Counties of EnglandDivided amongſt Them, 
make out All Meine Proceſs, as Capias, Alias, 
Pluries, & ce. between the Original Writ and 
the Appearance, &c. 


The 
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The Clerk of the Efſoins ; who keepeth the 
Roll thereof or Enters all Actions where Ff. 
ſoins do lie. He alſo Provides Parchmer; 
and cuts it into Rolls, marking the Number, 


thereof, & 
Four Exigenters; each being appointed forſe. 


veral Counties, make all Exigents and Pro. 


clamations in Order to an Ourlawry uponthe 
Return of the Pluries Capias br ought to them, 

The Clerk of the Superſedeas ; who males 
Writs to Superſede the Outlawry upon the 
Parties appearing to the Exigent. 

The Clerk of the Outlawries ; who males 
the Capias Utlegatum upon the Return of the 
Exigents. He is only a Deputy to the At. 
torney General for the Time being, who is 
Maſter of this Office. 

The Clerk of the Furies ; who makes the 
Writs of Habeas Corpus Fur. and Diftringas Ju 
rat. for the Summoning Juries to appear ei 
ther in the Court or at the Aſſizes, after the 
Panel is Return'd by the Sheriff upon the 
Venire Facias, for the Trial of Iſſues. 

The Chirographer ; who Ingroſſeth all Fines 
upon Writs of Covenants, makes the Inden- 
tures of All Fines Levied, and Delivers them 
to the Parties, &c. 

The Clerk of the King's Silver; who Enters 
upon Record the Money which the King i 
to Have upon the Fines, for the Poſt-Fines, ac- 
cording to the Value of the Land, as it 
rated upon the Writs of Covenant. 

The Clerk of the Inrollments of Fines and Rec- 
weries ; who Returns all Writs of Covenant up- 
on Fines, as alſo Writs of Entry, Summon 
and Seiſin upon Writs of Recovery, &. Lee 
23 Eliz, ch. 3. 7 

| ne 


chi. Lens of England. 


The Clerk of the Errors; who makes out the 

Jedeas upon Writs of Error, and doth 
Tranſcribe the Records out of the Common 
Pleas into the King's Bench. 

The Clerk ofthe Treaſury ; who keepeth the 
Rolls of the Court, and makes Copies and Ex- 
emplifications thereof, makes up and Seals all 
Records of Niſi Prins, which are after the 
ſame Term wherein iſſue is joy ned, &c. 


The Proclamator of the Court; The Keeper 


of the Court, Four Cryers or Tipſtaves, Sub- 
ſtitute to the Proclamators. 

The Warden of the Fleet; or of the Priſon 
proper for All Commitments out of the 
Court. 

None are Admitted to Plead at the Bar, 
or to Sign any Special Pleadings in this 
Court but Serjeants at Law. 

The Attornies are not Limited to Any cer- 
tain Number. 


2. As to the FJuriſdiction. 
The (1) Juriſdiction of this Court is Ge- 
netal, and Extendeth it ſelf throughout all 
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(D 4Inft. rce. 


England. It hath juriſdiction in All (m) Ci- (m) 4 Loft. 


vil Cauſes, Real, Perſonal or Mixt. Real, o 
Concerning Inheritances, by which Fines and 
Recoveries do paſs, and all other Real Actions 
by Original Writs In Perſonal and Miæt Actions 
This Court. and the King's Bench, for the 
moſt Part, have a Concurrent juriſdiction. 
But This Court hath no Cognizance of Pleas 
of the Crown. Common Pleas are ſaid to be All 
Pleas that are nor Pleas of the Crown. 


Re- 


r 99, 199, 118, 


_ 
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An Inſtitute of the Book Iv Mc 
_ "Regularly: Fhis Court cannot Hold Any 

Plea in Any Action Real, Perſonal or Mix; 

but by Mrit out of the Chancery Returnajl, Will ;; 
in this Court. But in certain Cales It may T 
Hold Plea By Bill (without Any Writ in the 
Chancery) For or Againſt an Offcer or othe; Met 
Privileged Perſon of this Court. And T fn 
Court, without Any Writ, upon a Suggeſtion 7. 
may Grant Probibitions where there is neither 
Plea or Writ of Artachment Depending, ty 55 
keep Temporal and Rccleſiaſtical Coun, 
within their Due Bounds. Alſo this Cour 
hath Juriſdiction for the Puniſhment of thir Wi 
Officers and Miniſters. In a Word, All Adi. « 
ons Cognizable by this Court come thither 
either By Original, as Arreſts and Outlawries, 
By Privilege or Attachment, For or Againſt Pri. 
vileged Perſons ; Out of the Inferiour Court; Ny Wi © 
of Record, By Pone, Recordare, Accedas ad Curian, 
or VMrit of Falſe Judgment. | See Of Writ,d, 


4. poſt. ] 1 T1 


Of theCourt VII. (n) The Court of Exchequer (Scacar- *. 
of Exchequer. am Computorum, from the Reſemblance That bas 
9 the Chequer d Cloth bears to a Cheſs- Bon 1. 
Tag. 112. Which covereth the Great Table in th 
N Court) is the laſt of the Four Courts at f. U 
minſter. An Antient Court of Record, ſetu “! 

to Order the Rights and Revenues of th: 

Crown, and for Debts and Duties due to ths 


gos 


King in Right of His Crown. . 
(0) 4 Taft. This Court Conſiſts of (o) Two Parts, where: a 
103. of The Upper Part Dealech eſpecially in tht 2 
Tudicial lheariog and Determining all Caule U 


belonging to the King's Treaſure; the Lu R 
Part (call'd the Receipt of the Exchequer) in © 
Receiving and Paying Money. _ 

at 


Chr. Laws of England. 807 
Each Hath Its Proper Officers. | (p) 4 Iaſt. 
The Upper Court is Governed By the Lord“. 

High Treaſurer, the Keeper of the King's 

Treaſure, and of Foreign and Domeſtick Re- 

cords. He Hath This Office by the Delivery 

of a White Staff at the King's Will and Plea- 

ſure. [See His Oarh and Duty, 4 Inft. 104. 

This Cffice is ſometimes Executed By Com- 

miſſion. He is alſo Treaſurer of the Exchequer 

By Letters Patents. | 
The (q) Chancellor or Under-Treaſurer 60 

verns this Court under the Lord High Trea- 

ſurer, and Hath the Cuſtody of the Seal of 

T his Court. 

It is Uſual under this Seal to Grant Leaſes 
for Life or Years; eſpecially in ſmall Things, (cr) 2 Rep. 16, 
and to Poor Men. But in Matters of Great 17. 
Concern, It is the ſureſt way to take a Leaſe 2 Roll. Abr. 
under the Great Seal. 182. 

The Lord Cbief Baron is the Chief Judge of 
This Court, aſſiſted with Three Other Barons, 
who are the (s) Sovereign Auditors of Eng- 
land, and Hear and Determine All Cauſes in 


(q) zInſt. 155. 
4+ Inſt. 104. 


(s) 4Inft.115, 


an Law or Equity. They are Created by (t) (t) à Inſt. 117. 
char Letters Patents, Quam diu ſe bene Geſſerint. 

1744. Lee the 12 V. 3. cb. 2. And fee Their Oath, 

et up 4 Inf. 109 


There alſo ſits in this Court Another Da- 
ron, call'd the Puiſne Baron, who Adminiſters 
the Oath of all High Sheriffs, Under-Sheriffs, 
Bailiffs, Auditors, Receivers, Collectors, Con- 


the WY trollers, Surveyors and Searchers of All the 
zus Cuſtoms in England. 
un The Two (i) Chamberlains keep the Keys 


(i) r Inft, 


4 
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with the Books of Domes-Day. The ien 

a Vote in Pricking of Sheriffs, Cc. 8 _ Acc 

The King's Attorney General is made Privy whi 

| to all Extraordinary Matters in this Court 1 

and Exhibits in His Own Name all Inform, che 

_ tions for Concealment of Cuſtoms, Seizures * 
. and Receipts ; as alſo Informations for Int. Hoff 
_ ſions, Waſtes, Spoils, Encroachments and An. Ware 

| noyances done upon Any of the King's Land, 1 
1 Cc. or Informations upon Penal Statutes, Fox. re 
| feitures and Breach of Covenant. Tre 
| | The Subordinate Officers in this Upper Fx. Mett 
| chequer, are, * [Set 
[ The Remembrancers, who keep the Records ( 
of the Court of Exchequer betwixt the King N poſ 
| and His Subjects, and Enter the Rules and Or. WEthei 
1 | ders there made. One is call'd The Kin; Wham: 
| (0 4 loft Remembrancer, the Other, The Lord Treaſui Bet 
| _ 180. Remembrancer. [| See Cowe!'s Interpreter. v. . An 
3 TE membrancer, &c. ] Theſe Remembrancers Hare inte 
9 laſt. ſeveral Attornies in Their Offices to do Buſ- mes 
| 106, 120. neſs under Them. There is alſo a (1) Remm- WM Cl: 
| brancer of the Firſt-Fruits, who takes Bonds of An 
| | the Beneficed Clergy for Firſt-Fruits and are 
| Tenths, and makes Froceſs Againſt Thoſe ul 
| that do not pay the ſame. | See Book 1. p. 64, ; 
Ante | | the 

| (m) 4 Inſt The Clerk of the (m) Pipe; in whoſe Cuſto- Cu 
| les. dy are convey'd, out of the Offices of the the 
| King's and Treaſurer's Remembrancers, &. ( 
4 (as Water thro' a Pipe into a Ciſtern) all Ac = 
| counts and Debts due to che King. So » Mee 
. whatſoever is in Charge in this Roll, or Pipe, [Se 
| is ſaid in the Law to be duly Charged. (Se 
| Cowel's Interpreter, v. Clerk of the Pipe.) In BY 
U 


the Treaſury of this Office are kept the Great 


Rolls of the Exchequer, Containing the An Wil 
| tient 


| 
| 
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tent Revenue of the Crown, and the Foreign 
Accounts, which contain Part of the Revenue 
which is Granted by Act of Parliament. 

The Controller of the Pipe ; which 1s the 
Chancellor of the Exchequer. O 

The Clerk of the Pleas ; in whoſe Office All 
Officers and Privilege-Perſons in this Court 
Ire to Sue, and to be Sued. f 

The Clerk of the Eſtreats, or Extract; who 
krery Term receiveth Efreats out of the Lord 
Treaſtirer's Remembrancer's Office, and wri- 
tech Them out to be ſerved for the King, &. 
[See Book 1. cb. 7. p. 123] | | 

(n) The Foreign Oppoſer, or Appoſer ; who Op- (n) 4 Iaſt. 
poſeth all Sheriffs and Bailiffs of Liberties of 107. 
their Green-wax, i. e. Fines, Iſſues, Amerci- 
aments, Recognizances for the Peace or Good 
Behaviour, Recognizances for Appearances in 
Any Court, &c. certified. in ſeveral Eſtreats 
into the Office of the Lord Treaſurer's Re- 
membrancer, who Delivereth che ſame to the 
Clerk of the Eſtreats to be put into Proceſs. 
And becauſe the Eſtreats annexed to the Writ 
are under the Seal in Green Wax, They are 
vulgarly call'd, Green-wax. 

The (o) Auditors; who take the Accounts of (o) 4Inft-re6; 
the King's Receivers, Sheriffs, Colle&ors and 
Cuſtomers, and audit and perfect them. [See 
the 33 H. 8. ch. 39. and the 10 Rep. 103.] 

Clerk of the Nichils, or Nibill, who maketh 
4 Roll of ſuch Sums as the Sheriff upon Pro- 
ceſs for the Green-wax Returns Nibil, &e. 
[See 5 Rich. 2. th. 13. Stat. 1.] 

The Marſhal; To whom The Court Com- 
mitteth the Keeping of the King's Debrors, 
Curing Term. Time, to the End that they may 

01, II. G 8 8 pros | 


N l | 
| Look DT ts 'Y 
_ An lime f the Bock I. 
provide to pay the King's Debts, or elle to be 
ürther Imprilen d e af Se 
Clerk of the Summons, The Ude Chan, 
Lin, of the Exchequer, Secondaries in the Of 
ths of the King's, Remembrancer, Secondirig in 


ie Office © the Lord Treaſurer's Remembrance, 
econdaries of the Pipe, The Uſher of the Exche. 


p) 4 Inſt. +. The (p) Officers of the Receipi or Lower 
2) 4 108 (beſides erg High Tree „ The Te 
rer of the Exobequer, The Chancellor, The 
Wo Chamberlains a e- Meni e are Fou 
Tuallers, The Clerk of The Tallies, Cle d 
the Pell; (from His Parchment Roll, call4 
Pellis . Receptorum) TWO Deputy Chamberlin 
To Uſhers, A Tally-Cutter, Four Menge 
& the 2 17.6. ch. 10. Concerning Offen 
it may make Deputies ] | 
Thus much of the Officers. No Let us Vicw 


1 


A 
(9) zInſt. gn, The (q) Juriſdictin of the Fullicial Part d 
4 Inſt. 112, This Court in General, concerneth the Land, 
173. 114,118. Rents, Franchiſes, Hereditaments, Debts, Dr 

| ties, Accounts, Goods; Chattels, and othe 
8 Profits and Benefits belonging to the King. 

The Offers and Miniſters of this Court as 
Privileged to Sue and to be Sued Here. Ib. 
is The King's Debtor, and the Debtor of ihe: 


the King's Debtor ; Priſoners in this Court; C. 
countants, that Have , enter'd into Their A Bin 
count. So that All the Officers, Their Cletꝭ Lit 
and Servants, All the King's Tenants an upo 
Farmers, All Manner of 8 or Account IO. 
ants of the Exchequer are Pivileged to bit | 
and Implead One Another, or Any Strange the 
in like Actions as are proſecuted in the King 3 


Beck or Common Pleas. - 
| x Sa Th 


Ihe Fidicial Part is 2 Court both of Law 
ind Equity ; and the Furiſdicti of the one 


ir. Court is as Large as the other, both being 
Of. or the Benefit of the King, or where the King 
+ in Ws Concerned. ' I" 1.4 Pi 
«, WI 1. The Court of Common Law is in the Office 
he 


of Pleas, after the Courſe of the Common Law 
held Conn Baronibias only. Here the Plaintiff 

ovght to be a Tenant or Debtor to the Ring, 

or ſome way Accountant to Him. The Lead- 

ing Proceſs is either a Writ of 2 or Duo - 

Minus ; The firſt is Generally uſed, and goech | 
into Wales; Where no Proceſs of the King's 

Bench of Common Pleus ought to Run, Except the 

Capias Utlegatum. | See of Writs, ch. 4. poſt. And 

Of the King's Advantages in Property and Swit 

Book 1. ch. 2. and ſee the 1 Rich. 2. ch. 12. And 
For <1 Juriſdictio of this Court, 33 H. 8. 

eb. 39. | | | 
C (t) The Court of Equity is Holden in (574 laſt 

the Exchequer-Chamber Before the Lord High 10%, 118. 
Treaſurer, Chancellor and Under-Treafurer, 
and Barons of the Exchequer. The Manner 
of Their Proceedings is almoſt according to 
the Practice of the e Court of Chancery. 


But the Plaintiff muſt ſer forth in His Bill 
That He is a Debtor to the King; but whe- 
of ther He is ſo or no, It is not Material. In this 
Court the Clergy frequently Exhibit Engliſh 
A Bills againſt ſuch as Refuſe co pay Them Their 
eh Lithes, to make the Defendanes ſer them forch 


upon Oath, to prove the Payment of Them, 
He. And Here the King's Attorney may Exhi- 
bit Engliſh Bills for Any Matter Concerning 
the King. And Any Perſon Grieved in Any 
ai C-2uſe at Law proſecuted againſt Him on 

iti; Behalf of the King, or Any Patentee of 
Tho = G 88 2 the 
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An Inſtitute 'of the Book ty 


che King, &c. may Exhibit His Bill Apaing 


the Attorney General, and Others that 28 
Intereſted in the Cauſe, to be Relieved in R. 


quity. | . 
The Leading Proceſs is a Subpæna, as in the 


Court of Chancery. 


By the 1 Eliz. ch. 4. The Firſt Fruits and Tenth of 
the Clergy are within the Survey of the Court of Bi. 
chequer. 


See the 13 Elix. eb. 44 14 Eliz. ch. 7. 2 
Eliz. ch. 3. 7 Fac. I. <. 15. How Account 
Lands are liable to the Payment of the King's 
Debts. 

By the 6 H. 4. ch. 3. Commiſſions may be 
ſent to Enquire of the Accounts of Sherif 


and Other the King's Officers. 


(i) Alaſt. 119. 


To ſpeak Exactly, There are (r) Seren 
Courts in the Court of Exchequer, (viz.) The 
Court of Pleas or of Common Law, The 
Court of Equity, The Court of Accounts 
The Court of Receipt, The Court of the 
Exchequer-Chamber (being the Aſſembly d 
All the Judges of England to Debate Difficult 
Matters of Law) The Court of Exchequer 
Chamber upon Errors in the Court of Exchs 
quer, [See 31 Ed z. cb. 12, 31 Eliz.1, 
The Court of Exchequer - Chamber upo 
Errors in the Court of King's Bench. [See tht 
27 Eliz. eb. 8. 1 Eliz. ch. l.] ä 

Thus far Of the Courts at Weſtminſter, (vis) 
The Chancery, King's Bench, Common Pleas, atd 
the Exchequer. Theſe are all Courts of Rs 
cord, Except the Equity-ſide in the Chance 
and the Exchequer. 
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ut vill. The Court of (5) Chivalry (or Court O66. © 123 
. Mertial) the Fountain of the Martial Law, is Feder f 


next to be Conſider d. It is now Held at Do- or Court 
tors Commons in London. Martial. 
'The Fudges of the Court were the Lord (9 2 
Cmftable of England and the Earl Marſhal of (t * 3 — 
England. Markal is Derived from Marc, in Sax- 2 % 
u ſignifying a Horſe, and Schale a Governour. (t) Caſcs in Parl. 
But now the whole Office is Given to the Earl 65, 66. 
Murſbal, Except in Matters touching Life and? _ 127, 
Member, which muſt be before the Conſtable 

and Marſhal; a Conſtable being appointed 

for that Turn only. 

The Grant of This Office is by Letters Pa- 


be ents co Exerciſe By Himſelf or His ſufficient 
ts Deputy. | i 

(a) Attendants on this Court are the Heraldi, (u) 4 Iaſt 
Created by Letters Patents. Of which Three — dos 27. 
be are call'd Kings at Arms, The Reſt are Pr. 


ſuivants, Theſe Heralds are Meſſengers of 

War and Peace, Skilful in Deſcents, Pedigrees 

and Armories, taking Care of the Genealo- 

gies of the Nobility and Gentry. Their | 
Learning in Deſcents and Pedigrees, (w) up- (w) A lat. 
on juſt Proof, may be a Means to quiet ma- 126. 

ny Controverſies about Titles of Honors, Dig- Hob. 121. 
nities and Inhericances. They Marſhal the 
Solemnities of Coronations, Marriages, Chri- 

ſtenings, Funerals, Feaſts, &. of Great Per- 

ſons, upon Requeſt. (x) They pretend to (q) 1 Lev: 
Have the Sole Power of Painting Arms, 230. 


b Marſhaling Funerals, Cc. Cs in Pail, 
F They were Incorporated by Rich. 3. and 5%. 59. Ce. 
VI Afterward by King Philip and Queen Mary. 
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= 00 1 Ioft. , \ The ly) Furi/difion of this Court is De 
 - 201 

| 31 


A. 391. b. c ared by the 13 Rich, 2. Stat. 1. ch. 2. (viz.) Th, 
alt, 48. It Hath Cognizance of Contracts touching Deeg; 4 
4 Inſt. 123, Arms and War out of the Realm, and alfo of Th; 
124) 134 that touch War within the Realm, which — 
| Determin'd or Diſcuſſed by the Common Law, wi 
other Uſages and Cuſtoms to the ſame Matters Appe, 
| taining. [See 8 Rich. 2, ch. 5.] 
| Out of the Realm, (i. e.) In Foreign Parts he. 
=. yond Sea. X 
(] ia Rep. (z) If the Cauſe of the Action done out i 
. 261 b. the Realm, is Tranſitory, an Action lies 3 
l 234, Common Law, tho done out of the Realm, 
135,140,141, 2 Contract made bey ond Sea is for do, 


142. ny Act within the Realm, That Part gire 
4 Inſt. 124, it to the Common Law. But if the Aion i; 
725- Criminal or Local, then the Cauſe belongs u 


this Court. | 
The Words with other Uſages and Cuſtoms (up- 
ports the Claim of this Court to Give Relief 
to Any of the Nobility and Gentry that are + 
= buſed in Matters of Honour ; and to keep up 
r lad. 7 the Diſtinction and Degrees of Quality, 
= (a) 6 s - (a) The Proceedings are according to the 
Cuſtoms and Uſages of the Court by Witneſſes, 
(and formerly by Combat) and in a Summary 
'3 Way by Petition ; and in Caſes Omitted accord- 
= ©) ng. ing to the Civil Law, and Law of Arms, (b) 
- Therefore, upon Attainders, Here can be no 


5, * | 
8 Forfeiture of Land or Corruption of Blood. 
_ By the 1 H. 4. ch. 14. All Appeals for Ot 
| 7 808 done out of the Realm are Cognizadi 
lere. 


be) dat. 12g. (c) All Appeals in Caſe of Arms or Herald 

1 from Grievanges or from the Sentences, ate to 
the King, 7 : 

| | Bat 


Bur This Cqurt is Grown. much out of — 
epure, and Hath little or no Buſineſs. For, 


the 26 H. 8. eb. 13. 35 HF. 8. ch. 2. 5 Ed. 6. Kc of hep 
ITreaſons and Miſprifion of Treaſons Committed out 
auler ball ies inQuized of in the King's Bench by 
ary of the aid * where the ſaid Bench ſhall ſit; 
io ſuch County by Jury. and before ſuch Perſons, 
; the King fhall 2 ppoint ö Commiſſion, &e. [See the 
Gere. cb. For Particular Courts Martial, 


nd Book 1. cb. 5. 2. 80, 


IX. The Admiralty Court (Curia Admiralitatis) Ot the Court 
holden at Doctors Commons in London. The ofAdmiralty. 
dmiralty Seſſons for Trial of Malefactors on | 
e * is held on St. Margaret's Hill in South- 
AYR. * 3 | 

d) In the Admiraliy· Court are the Admiral 
Adwirallus) His Deputy Fudge (commonly a ne 
Doctor of the Civil Law) Two Regiſters, 1 
Avocates, Proctors and a AMarſhad. agg 
(e) It is not Allow'd to be Any Court of 

Record, becauſe It proceeds by the Civil Law; 

or the Judge has no Power to take ſuch a Re- (e Taft 135. 
ognizance as a Court of Record may. (S) Noll. Ab. 
et this Court may Fine and Impriſon tor a 4A 4 
ontempt in the Face of the Court. 2 = 
The. Proceſs and Proceedings are in the 

Name of the Lord Admiral, and By Libel; 

and the Plaintiff and Defendant Enter into 

{) Stipulation (or Bail by a Sort of Recogni- (f) 4 Inf 
ance) for Appearance, and to abide the Sen- _— N 
tence. I Roll, Abr; 
Beſides The Civil Law, The Maritime Laws 531. | 
of Rhodes and (g) Oleron are made Uſe of, (8) Inſtr. 
See Aol! 07 De Jure Mari timo.] I 1. b. 260. b. 


(d) 1 Iaſt. 
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bis  AnTiſliratevf the Book h. 
chin, It hath (h) Foriſdiffion and Power to Day. 


260. 8 mine All Maritime Cauſes, or Cauſes arif 
n 34 | wholly upon the Sea, out of the Juriſtig.n 


139- 
1 Roll. Abr. of a County. 
$31, 532 © A Judgment upon a Thing done 
. (i) 4 Inſt. Land is Void. (i) It is no Part of the gez 
140, * where One may ſee what is Done on Obe 
( wy ep. Side of the Water and the Other. (K) N 


3 Iaſt. 113. Note, That below the Low-Water Matt, N 
4 loft. 134, The Admiral hath Sole and Abſolute ju er 
138. diction. But Between the High- Water Mai, and 
and Low-Water Mark, The Common lay 
and the Admiral have Juriſdiction by Tum; B 
One upon the Water, the Other upon Land, r 
But if The Water is within a County, The ved 
Common Law claims Juriſdiction. AQ 
The Juriſdiction of the Admiral is Deck. 2 
(1) att. 135. redaBy Starures, (1) which cannot be Diſpe I bb. 
136, 139 ſed with By Any Non Obfante ; becauſe A 
the King's Subjects have an Intereſt in the Ju WW fear 
riſdiction of the Admiralty. © th 
| | 
By the 13 Rich. 2 ch 5. The Admirals and Their " 
Deputies ſhall not meddle with Any Thing done with | 
= the Realm, but only with Things done upon the 
Sea, | W 
+ By the 15 Rich. 2. cb. 3. The Court of Admirily A 
Hath no manner of Conuſance of Any Contract, or d 
any Other Thing done within the County, either I 5 
Land or Water, nor of Wreck of the Sea. 1 * 1 
(m) 5 Rep. (m) The Admiral Hath no Juriſdiction of WW 0! 
. Wreck, (i. e.) of Goods Caſt and Left upon te th 
Land by the Sea; but of Hlotſam, Jeiſam an P 
7 Lagan He hath Juriſdiction, for They are u ri 
and upon the Sea. [See Book 2. ch 2. Of Wi, d 
Tit. Franchiſes. } But ro Go on with ti 0 
15 Rich. 2. ; i Eo a A b 


de 


Ch. 1. Laws of England. 817 


Neverthelefs, Of the Death of a Man and of Moybem 
Jone in Great Ships, being and Hovering in the main 
dream of Great Rivers only, beneath the Points of the = 
ame Rivers, (In theſe Two Caſes enly en Rivers) The Ad- 
mical mall have Cognizance. And likewiſe To Arreſt | 
Ships in Great Fleers, for the Voyages of the King and 0 11 
Kingdom ; and ſhall alſo Have Juriſdiction in ſych 4 | 


Fleets during ſuch Voyages. | | 


Note, That the Lord Admiral Hath Great- 
er Juriſdition in Caſe of the Death of Man 
and of MAaybem than in other Caſes. 


By the 2 H 4. ch. 11. The 13 Rich. 2. ch. 5. is Con- | 
fim d, and That Statute and the Common Law ſhall be 1. 
holden Againſt the Admiral, Cc. And the Party Grie- | 1 
ved by the Non-Obſervance of that Statute ſhall (by 
Action upon His Caſe) Recover Double Damages a+ 
N inſt the Proſecutor in the Admiralty; and the Pro- * al 

— ſhall alſo forfeit Ten Pounds to the King, being 11 
thereof Attainted. : 4 
Aby the 27 El. ch. 11. All and Every the ſaid of- it 
I feces before-mentioned, as hereafter ſhall be done upon 1 
the main Sea, or Coaſts of the Sea, being no Parr of 
the Body of Any County, and without the Juriſdiction 
het of the Cinque Ports, and out of Any Haven or Pier, ſhall 
ih be Tried and Determined before the Admiral, 


This Act deſcribes particularly the Lord j 1 
yp Admiral's Juriſdiction. So that the Juriſdiction 1 
Yol the Lord Admiral is confin'd to the main FR 
dea, or Coaſts of the Sea, being not within 
Any County, But It ſpeaks only of ſome 
of Offences, not of Contracts. As to Contracts, 
the the whole is to be Done upon the Sea, and no | 
nd Part within a County to give the Admiral Jus (a) r Int 
0 8 riſdiction. For where (n) Part of the Act is 5, b. 
ck, done, or is to be done in Eugland, and Part 4 Inſt. 134, 
de our of the Realm, That Part that is, or is to 135. 139, 


be, performed out of the Realm, ſhall be Tried 142,141, 142, 
| b 728,529,525 
$33- 1 


2 


x6. «bots n 
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* * 9 * * > „* | / ' ah. | 
| / (Tz | * * i | 
e eee fe Book I 
1 : Co nt By Charter-Party that a Sp l 
| Sail. from a Place in England to a Plas 
1 in Spain, and remain ſome Days; If the Iſſos 
. or the Queſtion is, Whether the Ship (ail 
| ither and remain'd there ſo many Days; l 
lo) a Inſt. fhall be Tried by a Jury. (o] So if che Con. 
34139, 142. tract was made beyond Sea for Doing of a 
Hob. 11, 79, Act, or + prog: of Money within this King. 
* Roll. Abr. dom; or it che Contract is upon the Sea, ani 
$32, 333. not for a Marine Cauſe, as to pay Money i 
England. For where Part belongs to the Con. 
mon Law, and Part to the Admiral, The 
Common Law ſhall be prefer'd. But th; 
- Agdmiralty-Court may Award Executions upon 
(p) 13 Rep. (p) Land, or within a County, for that is not 
to hold Plea of any Thing ariſing upon Land 


52. 
. Upon Letters Miſſive or Requeſt, It may allo J. 
265. ward Execution upon a Tad 

yond Sea, | 


dgment Given he- 


* 


This is the Current Opinion amongſt the 
Common Lawyers concerning the Juriſdi&ion 

of the Admiralty. But it is inſiſted on the o. 

ther Hand by the Civilians, That the Lord 

Admiral hath Cognizance of Contracts made 

i at Land touching Navigation and Trade by 

(q) r Roll. Sea. (q) It is allow'd on Both Sides that the 
5. 2 Lord Admiral hath Cognizance of Seamens 
1 14% Wages [See 4 & 5 Ann. ch. 16] and of Con. 
2 Ventr. 18 1. tracts and Debts for making Ships, Cc. anl 
4 Iaſt. 148, That He Hath Power to Erect Beacons, &: 
149. But It is inſiſted further, that He Hath Cogni- 
I Zance of Things done in Ports and Navigable 
Rivers; as Concerning Damages Done to Per- 

ſons, Ships, Goods, Annoyances of Free Pal- 

ſage, unlawful Fiſhing ; and alſo Cognizance 

of Contracts and other Things Done beyond 


dea; 


{$607 Po fas, 


relating to are and Trade by 


* 

al tho Ware, Won W 234, 1355 136, 

C 

ug The 2 Wyers do not pre. c)alaſt.13 
Id 00 have Cognizance of All Bargains 4 7 


ontracts made — Sea, but yd That 
ume Contracts are under the Cognizance 
the Conſtable and Marſhal. 2 Of the 


p. wrt of Chivalry, ante 

nd See the 5 H. ha Star. I, 4 6. Conch 
in Wi\ppointment of Conſervators of Truces an 
„eie Conduct in Every Port; and 4 M. I $2, 
he Oe. 

i 

On By the 8 Liz. th. 5 I an Erroneous Sentence js Gi- 
ot yen in. this Court, The - eal muſt be made to Dele- 
4 gater appointed By Commithon out of Chancery, whoſe 
x Sentence ſhall be Final. 


As there are many Inferior Admiralty- 
Courts, Their Appeals are made to the Lord 
High Admiral in this Court. But the Lord 
Warden of the Cinque Ports is Admiral there, 
| and hath the 1 of the Admiralty 
n Exempt from the Admiralty of England. [See 


Bi pop. ] 


See the 13 Car. 2. ch 9. For Regulating the 
ne Navy Ships of War, S Forces by dea. 1 
U By the 2 FV. G M. Seh. 2. ch. 2. Commiſſioner s of the 


d Admiralty have like Authority and Juriſdiction as the 
7 Lord High Admiral. 

: By the 11 & 12 WW. 3. ch. 7. Piracies and nb 
Committed upon the Sea, or where the Admiral hath 
Juriſdiction, may be Tried at Sea or upon Land in Any 
5 of His Majeſty's Iſlands, Plantations, &. by Commiſ- 
{. ſion, according to the Courſe of the Admiralty. The Ace 
e eſis in Tracy wy be 100 in like manner. 


But 
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But See 4 Georg. ch. infta. See alſo in de 
ſaid Statute Concerning the Power of * 
Judge of the Admiralty in London, &;, To 


| Reward Wounded Officers and Seamen, 6, 
in Defence of a Ship againſt Pirates, 


X. The Court By Commiſſion according to th, 

o e ou Statute of the 28 H. 8. ch. 15. Muſt be Holden 
85 Accord. before the Admiral or His Lieutenant or Deputy, ut 
OW "4 Three or Four Perſons more as ſhall be Nominated by 
"5 © t þ the Lord Chancellor. And the ſaid Commiſſioner, y 
25 H. 8. cb. 1b. Three of them, have Power to enquire of All Trim 
and other Capital Crimes and Offences within the Lag 

dom, and by a Jury of Twelve Men, as ſhall be Limin 

by the Commiſſion. And Every Indi&ment ſo fon 

ſhall be Good. And ſuch Ocder, Proceſs, Judgnen 

and Execution ſhall be had thereupon as againſt ſuck 

Offenders at Land. Alſo the Tris of ſuch Off:ncy 

(if They be Denied) ſhall be had by Twelve Men d 

the County limited in the ſaid Commiſſion, & [$ 

For the Expoſition of this AR 3 If. 112, 113,11] 


The Proceſs and Proceedings here are to be 
| in the Name of the King. 
(o) 3 Inft.1r, (o) The AR of the 35 H. 8. ch 2. or 1 E 
112. 6. ch. 11, concerning the Trial of Foreign 
4 Toft. 147. Freaſons, or of Treaſon Committed out of 
x Inſt. a6 1. b. the Realm, Do not take away the Statute d 
the 28 H. 8. ch. 15. for Trial of Treaſons, &. 
done upon the Sea, tho they are done out d 
the Realm. Beſides, By the 11 & 12.3.6 
7 This Statute of the 28 H. 8. is Declaredty 
ſtill in Force. [See 5 Eliz. ch. 5. 


By the 1 Aun ch. 9. Captains and Mariners, belong 
ing to Ships and Deſtroying the ſame at Sea, ſhall br 
tried in ſuch Places as ſhall be Limited by the King! 
Commiſſion, and According to the 28 H. 8. 

By the 4 Georg. ch. Pirates, Felons and Robbers) 
the 11 U 12 ,. 3, ch. 7. may be Tried according to tit 
28H. 8. ch. 15, | AY b | 


dee 


chi: Laps of England. 821 
the 12 H. g. ch. 12. 11 & 12 , 3. cb. 

2 ce Trial of the Governors of Pla. 

ations, Cc. 10 Ann. ch. 10. For the Trial of i 

Officers and Soldiers, that either upon Land 

ant of Great Britain, or at Sea, hold Corre- 

ſpondence with a Rebel or Enemy, &c.] 


XI. (p) The Court of Aſſizes (from Aſſideo, Or the Court 
To ſit together) is a Court wherein the of Aſſizes. 


Twelve Judges (viz.) The Juſtices and Barons 

of the Fuge Courts at Weſtminſter are em- (ep) * 
power d by Commiſſion to Try all Cauſes Ci- ,1og. 58. 
vil and Criminal in every County of England, 

Except Middleſex, where The King's Courts of 

Records do fit, and Except where His Courts 

for His County Palatines are held. The Pro- 

greſs into the ſeveral Counties is call'd the 

Circuit. Theſe Circuits are Six, to Each of 

which Two Judges are Appointed. But as for 

Tales, There are but Two Circuits, North 

and South Wales. For Each of which, 


the 18 Eliz. ch. 8. The King may Appoint Two 
perſons learned in the Laws to be ; To in each of the 
Wd Circuits, which had but One Juſtice before, and 
may Grant Commiſſions of Aſſociation, c. [See the 
14% 35 H. 8. eh. 26. | | 


The Judges are to be Attended by the She- 
tiff of each County, and His Under Officers, 

Oc, If He is abſent, or negligent in His Du- 
ty, the Judges may Fine Him. 

Mm * — 90 75 came into _ ef _ 
ol the Antient uſtices in Eyre (Juſtitiarii (9) I Inſt. 
hinerantes) about he Tine of Rich, 2 who f. 4b. 
tried Titles of Lands or Goods, and all Trea- 185 297. 10 
ſons, Felonies, Cc. going round the Kingdom Bacon? Ele. 
ones in ſeven Years, The 15, 16, 17. 


Il | Blew. 15,19; ol ſeveral Commiſſions. 'A ) Commiſin j 


* * 


41 


„ e r Book x 


(r) Bacon's The Jug es of Crteits fit by Vertue of 


#2, 23, 25- à Delegation by Vertue of the Common L 
; - + Han 13:66 of An Zak of Patiartieht, whereby Jug 
264+ Aiction, Power and Author 972 is Fa yk 

Others. Al Commiſſions of New Invent 
| are againſt. Law, until They have Allovas 
832400 by of pom ohe and 
a OR . (t) By a Commiſſion of Oyer and Terminy ( 
EY 5215 Determine) Directed to Thema 
| 265,166, 1 that other Gentlemen of the Couny. b 


| udges ate to be of the Quorum; 
| Wet #61. wo not Act withont Them. [See the Real 
th. $i Vertue of this Commiſſion, 
I 1 Ven: 8 ge ower to Hear and Determine Treath 


and All manner of Felonies and Miſdeten. 
'ors, [See the Form of 9 B Cu 
Jar. 21. 4 off hy 163] 

This is che Agel mmiſfion that Thy 
Have. It may be either General or Special. . 
cial. ie To Try only Particular Perlons or Offer, 
ces, They cannot Proceed but upon Indidtmem 
"rake before Themſelves, unleſs They Har 
'a Commiſhion of Goal- Delivery too. For Th 
Authority af Commillioners of Oyer and 74. 


miner is, Ad IN.DUIRENDUM, 'Atdierndum 5 
Terminandum. (S. u.) They may upon an It 
dictment found p oecd the fame Day Agaul 


the Party Thdi&ed.. 
There are allo at ther Times Special | 


ſtices of Oyer atid Terminer. [See the 33 H 


. 23: and ede T Ann. rb, 8. 


F 
1 
* . F 


4. 4 . 8 be 2 AM 5 TL, " 4 
T — * 


* 5 . 
a * 


; +laft, 163. 


(5) Sapieurir 7adieis E Cagitave, 8 1 % tow 
— ed cp ; " 
2: 


1 By a Commiſſion of General Gaol-Delivery (u) 4 Inft. 
red only to the © Judges - Themſelves, 168, 169. 
4 the Clerk of the Aſixe aſſociate. They H. P. C. 158. 
are Power to Try Every Priſoner in the Gaol 
Committed for Any Offence whatſoever, bug, 

one. but Priſoners in the Goal. So that one 
xy. or other They rid the Gaol of all the 
Priſoners in it. [See the Form of This Com- 
of General Gaok-Delivery, Crompr. Fur. 
25. 4 Inſt. 168.] They may Proceed upon 
Inditments taken before Juſtices of the Peace, 
vs well as upon Indictments taken before 
mſelves. [LSee the 1 Ed. 6. ch. 7. And the NG 
; Pb. & M. cb. 18. For Corporations; &®%. . 
dee allo the 33 H. 8B. ch. 24. infra] 

3. By a Commiſſion of (w) Aſtze dire ed (% i Inf 
o Themſelves only, and the Clerk of the 263. 8 
Aﬀize, to take Aſſizes; upon which Account a Inſf. 422, Ge. 
hey are call'd Juſtices of Aſſize. The Of- 4 Inſt. 150, 
ce of Theſe Juſtices is to do Right upon Writs 161. 
ff Novel Deſſeifin (called Aſixer) broughe before . 0 Chart 
Them by ſuch as are wrongfully Thruſt dur f 
heir Lands. [See The Commiſſion Crompt. Fax. 
Rog. 4 Inſt. 158.] Theſe Writs were frequent 
ecetofore ; but now Men's Poſſeſſions are 
ooner Recovered by Sealing Leaſes upon the 

and, or by bringing Ejectments. [See Of i 
Heltment, ch. 4. poſf.] (x) Divers Acts of Par- (x) Crompe. 
ment Have Given Them Great Authority Jur. 208, ve. 
1 Criminal and Civil Gauſes. [See the 459. + Inſt. 158, 
59.] Hereunto belong Commiſſions of Aſbci- P. N. 1785. 
tion for Others to be Aſſociate, or to be 186, 187, 1 
dyn'd to to them as Fellow Juſtices ; #rits of 
lamittance directed to the Juſtices to Admit 
Them; The Writ of Si non Omnes, for the Reſt 


proceed tho the Others do not Come. 
And 
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| 4 Inſt. 159, | 


Niſi Prius. Their Authority is annexed tothe 
| Juſtices of Aſſiſe. It is call'd a Commiſſion of 


| 160, 161. 
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ſixas Capiendas Venerint, 


And This the King may do with Reſpeg 9 
Juſtices of Oyer and Terminer, and Gaol. De. 


livery. 


By the 33 Hl. 8. cb. 24. None ſhall be Juſtices of 4, 
or Goal-Delivery iti any County where He was bung 
Inhabits, in Pain of 100]. This Ad does not Extery 
to Officers in Corporations, Ee. | [See 1 Rich, ch, 2] 


Yet the Contrary is often done by a h 
Obſtante in the Patent. | 


4. By Commiſſion (or rather Writ) of 
* ius directed to the Judges and Clerk 
Atiize, who are therefore called Fufics 


Niſi Prius from a Judicial Writ of Difringy, 
where the Sheriff is Commanded to Diftraj 
the impanel'd Jury by their Lands to Ap 
pear at Weſtminſter before the Juſtices at a cr 
tain Day in the following Term, to Try ſons 
Cauſe, Si or Niſi e Noſtri Ald | 

c. unleſs the Juſt 
ces come before that Day to ſuch a Pl 
in ſuch a County, where the Caſe is Triabk 
For All Civil Cauſes grown to Iſſue ( 
where Suit is conteſted, and the Fact ready 
to be tried) in the Courts at Yeftminſter art 
Brought down in the Vacation, before the 
Day of Appearance appointed for the Jur 
Above, into the County, where the Ai 
was laid, for the Eaſe of the Plaintiff, De 
fendant, Jury and Witneſſes, to be cried there; 
which is uſually Done in Two or Thr 
Days. And then upon the Return of the Vet 
diet given by the Jury to the Court = 


A 


tht" Lan of England. 634 
The Judges there give Judgment for che Par- 
y for whom the Verdict is foun. 
By che 18. Biz. cb. 12. The Chief Juſtices or Chief 
bon, or in their Abſence Two other Juſtices or Ba- 
"ns, 3s Juſtices of Niſ Prin for the County of Middle- 


ſhall Try Cauſes upon Writs of Niſi Privs upon Iſſues 
ud in the King's Bench, Common Pleas or Exthequer, 
the Term-Time, or Four Days after each Term. 


(z) Errors before Juſtices of Aſſize ſhall be (2) Crompt: 
zedreſſed in the King's Bench, and not by fre 207, 
e Common Pleas: 
Tho Trials by Niſi Prius are for the 
aſe of the Parties, Juries and Witneſſes, 
y Saving Them the Charge and Trouble 
f Coming up to Weſtminſter; yet in Mat- 
rs of Great Weight, or where the Title 
 Intricate, Thie Judges above, upon Motion 
id Information, will often. Retain Cauſes to 
> tried there; and then the Juries and Wit- 
fies in ſuch Caſes muſt come up to the 
urtsat Neſtwinſter for the Trial of the Cauſe, 
hich is calld a Trial at Bar. | 6 4 loft. 
J By Commiſſon of the (4) Peace in Every 170, &c: 
ounty of their Circuit. [See the Form of 
e Commiſſion of the Peace. Dalt. ch. 7 
All the Juſtices of the Peace of that County 
here the Judges have their Aſſizes, are bound 
d be Preſent, And if they make Default 
ithout Lawful Impediment, The Judges may 
ta Fine upon them for their Neglect. 
Note, That there is a Commiſion of the Peace, 
her and Terminer and Goal-Delivery of Ne- 
te, Held ſeveral Times in a Year for the Ci- 
of London and County of Middleſex, at Fu 
te. Hall in the Old Bay, where the Lord 
or is the Chief Judge. 8 
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828 Aline F the Bool 
- Theſe are the Five Commiſſions, by Ven 


of which the Judges in their Circuits Execys Wil 
their Authority. 4 | | the 
(b) Alaſt. 165. b / But If Juſtices fit by force of a Comm WW!) 
Crompt. Jur. ſion, and do not as the Comm n, pet 
127. It is Determin d. Thoſe That ſit by Jer. e 
tue of a Commiſſion are not Countermad. Th. 
ed by Any New Commiſſion, unleß ue ter 
I New Commiſſion be ſhewed unto Them, t Lar 
| + 2 »» proclaim'd in the Ceuney; or unleſ; de bit 
1 New Commiſſioners' do fit by Force of ou 
l New Commiſſion. [See the 2 & 3 Ph. 61 f 
| ae © 
' By the 1 EA. 6. eb. 7. No Proteſs of Juit before IN — 
ij Juftices / of Aſſize, Gaol- Delivery, Qzer and 7:hin, Wiithe | 
1. of the Peace, c. ſhall be Diſcontinued by eee 
Making or Publiſhing a New Commiſſion, or Afi 

tion, or by Altering the Names of Any of the Juftices u B 

Commiſſionets; but the New Juftices or Commiſſonh [ 
may proceet as if the Old ones had remained. [ 444 
this Statut Concerning the Continutin i 
Swits more at large] 4 by 
Baile Ti 1 a 9 h Gl bl 
By the 1 Ann. ch 8. No Commiſſion of Aſize, on _ 
Terminer, General Gaol- Delivery, Aſoci ation, Writ By 
Admniittange, or Si Non Omnes, or Aſtance, or cm,, erf c/ 

the Peact, ſhall be determined by the Pep of the . 

but ſhall Continue Six Months, unleſs Superſeded, & 

| See the 7:& 8.3. eb rr esc T 
| Lf; Ss F | N ec 
See the 14 H. 6. eb. 3. For Holding f 
Aſſizes at Garliſle for the County of Cine + 
land, 1 Georg, cb. For Holding thie Af * 
for the County of Cormuall, &. al 7 
Si JET TROT | AGE > Viſct 
w 1 
A Anu ca xu Mat 
3 1 ectec 


XII The General or Quarter (e) Seſſions of t n e 
the Peace is a Court of Record held Eve- Of the Cale 
Quarter of the Year, in Every County, ter- Seſſions. 
Fefore Two or More Juſtices (1. Quorum) for ,\ Dult. ch. 
the Execution of their Authority given 1g, p. p14; 
Them By a Commiſſion of the Peace and ſe- 
reral Acts of Parliament. In ſome of the . - 
Larger Counties The Juſtices Divide the 
Shires into Three or Four Parts, and keep 


Four ſeveral Seſſions in each Part. 


By the 2 H. 5. ch. 4. The Quarter - Seſſions is appointed 
to be kept Four Times in the Year (viz.) In the Firſt 
Week after Michael mas Day, In the Firſt Week after Epi- 
nam, In the Firſt Week after the Cloſe of Eaſter, In 
the Week after the Tran/lation of Themas à Beclet, being 
the 1th'of Ju); and Oſtner if Need be. 


But Cuſtom prevails Againſt this Statute in 
lome Counties, and the Quarter-Seffions are 
kept at other Times. 
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Bythe 14 K. 6. ch. 4. The fuſtices of Middleſer are not 
dbliged to keep their Seſſions Above Twice in the 
N. 


By the 32 H. 8. eh. 43. Juſtices of the Counties Palatine 
If Chefler and Lancaſter are to keep Seſſions only at Mi- 


and Eaſter. ' Fy 


The Seſſions may laſt > or 3 Days, yet the 
7 5 110 to, mention that the Seſſions was 
diden at (d) One certain Day. | d) 4 Rep. 4 
The Place for keeping the QuarteriSeſfions —_— 
a the County is uſually in One of the Princi- 
dal Towns in the County, according to the 
Vicretion of the Juſtices. This being agreed 
n, The Seſſions ought to be Warned by War- 
ant of Two or More Juſtices (x 2uorum) di- 
*ted to the Sheriff, IH 
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10 Date. ch. 


185. P. 513, LSeethe 37 H. 8. ch. 1. 3 & 4 Ed. 6. cb. 1. 
2 2 -(f) The Fuſticesof the Peace; who are to Cer- 
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8 5 they 145 6. tai Printed) The Kon for 4 240% U 
; - 3 Tie enge 1 

„ ee the: 1 Georg. c @ ma di 

. * en the Oaths to the e bunu 


8 N * r us Confder the Perſons that Arten th 
: 9 and Its Juriſdiction. 
1. There muſt Attend at this Court, 
The (e) Cuſtos Rotulorum ; or His 
who is the Clerk of the Peace. He hath the keep 
ing of All Bargains and Sales by Deed Inden. 
ed and Inroll'd, and of the Records of th; 
Seflions, and of the Commiſſion of the Peng, 


Wo, » 


Herget 
Dalt ch. 185. 


23 513. 


rify their Recognizances, See the 3 H. ). cl. 
* * 6 Ed. 6. cb. 25. ] and Exanhiniatiots eaken By 
Them, and ro Hear Cauſes, Cc. [See. 12 Rid, 
2. ch. 10. 2 H. F. ch. 4.) If Aby one does nd 
Attend or does Mibehave Himſelf, The Coun, 
as a Court, upon Indictment mer Fine al 
Impriſon Him. 
The Clerk of the Peace; To Real the lu. 
dictments, To Enter the Acts of the Coun 
and to Draw up Proceſs. 


* 3 


By the I w e N. 91 I, <> 21 The- heb the Peat! 


is to be appointed by the Cuſtos Rotulorum without Fee & 2. 
Reward, on Pain of Forfeiting Double Vale ot the Sm conf 
Given, and of bein 5 eoed: to enjoy Tbeit Places. i Tre 
may Enjoy His Office quam din ſe bene 7 4 But for tion! 

- Mifdemeaning Himſelf The Juſtices in Seſhons may Db U 
charge Him. And then the Cuſtos Rotalorum is to choc PC 
Another Reſident im the County, or on Default The * may 
ſtices in Seſſions to A rent e N 11 * 3. 7 Hea 
3 dee ch. 18.7 8 Try 
| bein 
The'Sherif, or His NEO; s To Returns B 
ries, To Receive the Fines ſet. by the Cour cala 
Cou 


on a Delinquents, Oc. 
SAA Coronet 
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Coroneri; Theſe alſo muſt At tend, | (vis. wy 
becauſe they are Parties to Exigents, and - 
in ſome Caſes Have Power to Commit; 


fits of Their Lands. | 
(8) Freedom from Arreſts upon Mean Pro- (8 « Lev. 
Procels, is to be allowed to all that attend up- J. 
on a Court of Record. So that If ſuch a one 
is arreſted upon Mean Proceſs, This Court 
may Diſcharge Him. | e 

2. The Juriſdict ion of the Juſtices in Seſſions 
confilts in Hearing and Determining Felonies, 
Treſpaſſes againſt the Publick Peace, &c. men- 
tion d in their Commiſſion, or given by Statutes, 
Upon Conviction in Treſpaſs, This Court 
may Fine, & c. But tho? they Have Power to : | 
Hear and Determine Felonies, They uſually \ 
Try only Petty Larcenies; Other Felonies 
being of Courſe Tried at the Aſſizes. h 

But there are many Offences which by Parti- 
cular Statutes ought to be proſecuted in this 
Court; as Concerning Alehouſe-keepers, and 

H hh 3; | - ſelling 


The Gaoler with His Priſoners; The G- 1 
dm of the Houſe of Crrectzen to Give a c. 
lendar of ſuch Rogues and Diſorderly Per- FS 1 1 
ſons as Have been Committed, and to Receive 1 
Thoſe that are Committed by the Court. See 1 
N the 7 Fac. 1. ch. 4.] The Bailiffs of Hundred: 1 
ad Liberties, to Return the Seſſions Proceſs; 3 
. The Conſtables of Hundreds, & c. to make a Yi | 
| Return of their Warrants, to bring their own 1 
peeſentments of what is amiſs in the County, 1 
| agd Thoſe Preſentments which They receive "mY 
; 1 their Petty Conſtables ; Treaſurers of the E | 
: unty-Stock ; All Perſons that are Bound By 11 
Ricognizonce to Appear and Anſwer for Them- | \ ih 
k ſeves, or to Give Evidence or Proſecute; All M1 il 
a Favors (of the Grand or Petty Jury) Return'd 1 
1 by che Sheriff on Pain of Loſs of Iſſues or Pro- | ö 


{ 


An Inftitute: of the Bock N 
ſelling Ale to an Unlicenſed Alehouſe- 
Baſtard-Children, Badgers of Grain, Butter a 
Cheeſe, Bakers, Bridges, Cottages, Foreſtalling 
Regrating and Ingrofling, Game, Highway, 
Maſters and Apprentices, Malſters, Settle 
ments and Appeals concerning the Poor, bo. 
piſh Recuſants, Raiſing Money for Paſſag 
of Vagrants, Wages, Weights and Meaſug 
[ec the Offences and Statutes collected by Ia 
bard, ch. 19. and Nelſon, Tit, Seſſions.) 
Some Things are particularly enjoyn'd 9 
be done in Eaſter and Michaelmas Seffions, al 
cannot be done in Any other. In Eafter v 


ſſions, Relief for Maimed Soldiers is to be Af 


(b) 3 Cro. 
by 


438. 
Dalt. ch. 185. 
P. 517, F17- 


ſeſſed, The Wages of Labourers Taxed, Tes. 
ſurers for the County- Stock are to be appointed, 
and the Prices of the Carriage of Goods is to be 
Settled. In Micbaelmas Seſſions, The Juſtice, 
who are to controul the Eſtreats of Sheriff 
muſt be choſen by the Cuſtos Rotulorum, or by 
the Eldeſt of the Qtorum; or the Prices of 
Victuals may be then Aſſeſſed or at Ea 
See Lambard, Nelſon, ut ſupra. And ſee the 

orm of Holding the Seffions-Court, Dal, 
185, 186, 187, Cc. J 

(h) One ought not to be Indicted and Tried 
the ſame Seſſions. 

Beſides Trials upon Traverſe, i. e. where the 
Party takes Iſſue, or denies the Chief Matten 
of the Inditment, or the Point of the l- 
dictment, The Juſtices make Orders o_ Hear 
ing of Complaints, &c. which if Diſobey l 
They may bind the Delinquent to Appeat 


and ' Anſwer the Contempt, or immediately 


commit Him to Priſon till Obedience to tht 


Order is performed. But an Order of tht 


Quarter-Seſſions may be Removed by a Vt 
of Certiorari into the King's Bencb, and 
| | QU2vy 


* 


Ch. 1. Laws of England. 831 


„ aſhed for Infufficiencies appearing upon the 

F Order; or It may be ſent back again by Proce- , 
„ Strictnels of Words are not requi- 

din an (i) Order of Seffions, as in an Indi (i) 1 vent. 3. 


nent. 
see the 5 & 6 M. c M. cb. 11. An Act 
Fo Prevent Delays of the Proceedings at the 
Nuarter-Seffions of the Peace concerning the 
. Mrant of a Certiorari in the Term-Time or the 
acation. 
In this Court ſeveral Statutes are to be Pro- 
um d by Expreſs Command in the ſaid Sta- 
utes. (k) Dalt. ch, 
(k) In fome Counties the Seffions are uſually 185. p. 518, 
\djourn'd, for Diſpatch of Buſineſs, to a Pri- 
ate Chamber; where Four Juſtices make Or- 
lets Concerning Matters of Importance, to 
romote ſome Private Deſign, Cc. Quære, If 
uch Orders are Good. 17 
There is fometimes kept a Special or Petty 
eflions by fome Juſtices at an Inn, Cc. for 


. „ 72> 6.0 


— 8 


|<" 


ww -& > ar COTS 


he more ſpeedy Diſpatch of Buſineſs in the 

eiglbourhood; as for Licenſing Alehouſes, 

Taking the Accounts of the Overſeers of the 
Poor and Surveyors of the Highways, and to 

t Information of the State of the High- 
mays, and for Examining the Regiſter-Books 
If Redtors, and Vicars, as to 4fidavits for Bu- 
ying in Woollen, Cc. 

Several Corporations Have their Quarter- 
eflons within their own Limits. [ See 
- "2x88 of the Peace, Book 1. ch. 7. pag. 
37 
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XIII The Sheriff's (1)T#r»(from Tour, a Cir- Of the She- 
ut) is a Court of Kecord Held before the riff's Torn, 
meriff Twice every Year, (viz.) within a 


onth after East. and within a Mont 


* 
0 N 3 


m) 4 Inſt. 
9 9, 260. 


Ofthe Coun- XIV. The n) County- Court (Curia Cont. 


ty-Court. 


| 95 2 Inſt. 70, Sheriff, or His Under - Sheriff, upon a Certai 
I. 
4 Inſt. 266. D 


(o) zInſt. 225. | 
4 1aft. 266. but only a Court-Baron. The Freeholder 


Yn Inſt. 312. 
Inſt. 266. 


Ventr. 65. is under 40 5. But It ought. not to ſuffer the 
2 Roll. Abr. Plaintiff (as is too often practiſed) to divide 


7 


2 Danv. Abr. 


308. 


Leet throughout the County, and the Sher 
is Judge of it, as of a Court Incident to Hi 


there ſhall. be a Diſtreſs for that Amerciz 


Ar Inſtitute of th Book ty 
after Michaelmas. Otherwiſe, If Held at ay 


other Time the Preſentments there are wil 
[See the 31 Ed. z. cb. 15.] It is the Ring; 


OMce. '  ,; : ; 
All (m) Eccleſiaſtical Cauſes were Antient 
Decermin'd in the Turn. | 
Thoſe Things are Inquirable Here, as x: 
Inquirable in a Leet. For The Court-Lee 
were taken out oſ the Turn. See of the om 
Leet, infra.] | | 
An Offender here ſhall be Amerced, a 


ment. 


tatus) is Held from Month to Month by the 


Day; the Month being Computed by 28 
ays, and not according to the Kalendar, 
[See the 2 Ed. 6. ch. 25.] 

It may be kept at any Place, within the 
County, by the Sheriff, unleſs He is Re 
ſtrained by Statute. 

This Court is no Court of (o) Record, 


or Quitors of this Court are the Judges, not 
the Sheriff. The Firſt Proceſs is a Diſtrings, 
or Diſtreſs, till the Defendant does Appear; 
but no Capias can iſſue from this Court. | 

(p) This Court ſhall Hold Pleas betwilt 
Party and Party, where the Debt or Damage 


His Debt into ſeveral Plaints under 40s. w 


empower this Court To Hold Plea of it. Fot 
ke > #4 „ "4 - 1 = . in 


ch Lans e England. 


in this Caſe The Defendant may Have a Pro- 
ibition. It Hath not Cognizance of Treſ- 
6 & Armis, becauſe a Fine is thereby due 
to the King, which It cannot Impoſe. But by 
Vertue of a Writ of Fuſticies The Court may 
Hold Plea of Treſpaſs Vi & Armis, and of Any 
dum, or of All Actions Perſonal above 40 5. 
For this Writ is in the Nature of a Commiſ- 
ſon to the Sheriff, and is Vicontiel (i. e.) be- 
longs to the Sheriff, is Triable in the County- 
Court, and is not Returnable. In a Reple- 
vin, The Sum may be Above 40. Yer If 
Freehold is pleaded by the Defendant, © This 
Court can proceed no further, For Freehold 
ſhall never be Tried without Writ, Therefore 
The Cauſe muſt be Removed ; As when a { 11 
Defendant Avoweth for Damage-feaſant, and 11 
the Plaintiff juſtifieth by Reaſon of Common 1 
AC chez ber fnFull dad 1 1 Il 
(q) A Coroner is to be choſen here in Full an 1 
Open County by the Freeholders of the Coun- (V4Inft.266 || 
ty by Force of the King's Writ ; and is to be ] 
preſent in this Court to Pronounce Judgment | 
of Outlawry upon the Exigent, after Quinto 
Exaus, at the Fiſth Court, if the Defendant 
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does not appear. [See Of the Coroner, Book 1. 4 it 
eb. 8 141, 142. and Of Outlawry, ch. 4, & q i i 
J. poſe. | 114 

(r) Knights of the Shire for the Parliament, (4) 2Inſt. 559 J [| 
and Verderors of the Foreſt, are here likewiſe to ” 44 
de choſen. ¶ See Of the Parliament, ante, and UE 


of the Courts of the Foreſt, Poſt. | 


By the 11 H. 7. ch. 15. Sheriffs Proceedings in Cotfnty- al 
Courtsare Examinable by Juſtices of the Peace, &. 1 
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VB Inſt, 267. Eaſe of the Subject, and conſequently bY 


B25 An Inflitute of the Bodkyy 


Of the Hun- XV. (s) The Hundred-Court is Held befy, 
dred.Courts. a Steward, but the Suitots are the Fudge, |; 
(s)2 Inſt. 71. is Derived out of the County-Court er the 


Court of Record, Having like Juriſdi&iq, 
It may be Held Every Three Weeks. ou! 


By the 14 Ed. 3. ch. 9. All Wapentakes and Hundreh, Le 
which are ſevered from the Counties, ſhall be joyned t y ( 
Them again. ; he 


This muſt be Underſtood as to the Bal 
wicks. For now the making of the Bayliſs 
thereof belong to the Sheriff. 

Tho' Hundred-Courts are annexed to thy 


County-Courts, certain Franchiſes are to by Miicle 

Excepted. 7 

III! 

XVI. (u) The Leet or View of Frank-Plly rec 

— _ (from Free-Pledpe, Surery for Freemen) 11 the 


(o) 2 Inft.7z, Court of Record, Held before the Steward d 
72, 73. the Leet, that the King may be certified, by 
4 Joſt. 261, che View of the Steward, of the Manners d 
9 the People within that Precinct, for the of 
3 Cro. = Prefervation of the King's Peace, and the Muir 
2 Danv. Abr. Puniſhment of ſeveral Offences againſt the 
289,290,293. Publick, For this Reaſon Every one mult be 
within ſome Leet. None can be of Two ee 
Leets. (On.) If One's Houſe ſtands in Two 
Leets, He is ſaid to be Commorant in that 
where His Bed ſtands. The Precinct of the 
Frank-Pledge is call'd Deceuna; becauſe It 
commonly Conſiſted of Ten Houſes. The 
People did heretofore Undergo Great 
Trouble in Travelling to the Sheriff's Turn, 
therefore Leets or Views of Frank-Pledge were 


Granted to Lords of Hundreds and * 
an 


11 CLawsof England. 
nd Leſſer Franchiſes, and to Mayors of Ci- 
es, Or. out of the Sheriff's Turn. [See the 
12 Ed. 4. eb. 8.] Upon this Account, there 
2 Duty in many Leets De Certo Letæ, towards 
de Charge of Obtaining the Grant of the 
leet. Yet theſe Courts are ſtill the King's 
ourts, tho the Profit goes to a Common 
perſon, or to a Subject. 

Leets may be Held by Charter or Preſcription. 
By Charter, on the ſame Days contained in 
he Charter. By Preſcription, on. Certain or 
Uncertain Days according to Uſage. But 
hey muſt be kept in a Certain and Determi- 
ate Place within the Precint. A Man may 
preſcribe for a Leet to Enquire of One Ar- 
cle only. 


S8 — 


precinct are Obliged to come to it, and All 
ther People above the Age of Twelve Years 
ind under Sixty; Except Peers, Clergy-men, 
omen and Tenants in Antient Demeſne. 
See the 52 H. 3. cb. 10.] The Fury ought to 
Conſiſt of Twelve Freeholders at leaſt, to In- 
quire and Preſent All Things Preſentable. If 
there are not Twelve Freeholders Reſiants ro 
be ſworn on the Jury, or any Suitors, The 
Steward may cauſe Strangers that come with- 
in the View or Precinct to be of the Inqueſt or 
ury. 1 
The Steward Hath Power and Authority in 
his Court. 1. To Elect Officers, as Con- 
ſtables, Tithingmen, Haywards, Ale- Taſters, 
Pc. To Puniſh Offenders by the Common Law; 
not by Statute, unleſs the Statute gives Autho- 
rity, [See the 18 Ed. 2.] but in no Caſe with 
Death. Petty Treaſons, Felonies, Treſ- 
| paſles 


835 


The Steward is the (w) Judge as the She- (w)6Rep. 12. 
if is in the Turn. All Freeholders within the 8 Rep. 38. 
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by Statutes [See 4 Inſt.265.] 


Puniſhed; Some by Common Law and Some 
This Court hath Cognizance, By Cm 


Law or By Statute of Tipling in Ale. ho. 
ſes, Miſdemeanors of Ale-Conners ; Aſa 
whereby Bloodſhed enſueth; Common Bam. 
tors, Bawdy-Houſes, Miſdemeanors of C 


ſtables for Neglecting to keep Watch and Wat 


and to Execute Their Office upon Vagabond 
and Sturdy Beggars; Defect in Bridges, Cauſe 
ways and Highways ; Deſtroyers of Antien 
Bounds to Diſtinguiſh Pariſhes, Tithing 
Commons, &c. Miſdemeanors of Bakers tha 
do not obſerve * the Aſſiſe of Bread, Brewer 
that do not obſerve the Aſſiſe of Ale ad Beer 


Offences of Butchers, Curriers ; Cottags 


and Inmates, Deciners or Suitors Reſiants 0 
Appearing at the Leet; Eſtrays, Waits and 
Treaſure-Trove ; Offences of Eaves-droppery 
Foreſtallers, Regrators and. Ingroſſers, Us 
qualified Perſons keeping Guns, Dogs, 0% 
and Deſtroying the Game; Unlawful Game 


Hedge-Breakers, Thoſe that neglect to mals 


Hue and Cry after Robberies and Felon 
Committed, -Miſdemeanors of ' Higlers, lat 
holders; of Thoſe that Give Lands in Mott 


main without Licence, Millers, Night-walk 


ers, Common Nuſances; The want of Stoch 
Pillory and Common Pounds; Reſcous, Scolts 


Miſdemeanors of Shoemakers, Searchers un 
Sealers of Leather; Thoſe that put Sto 


horks 
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, of Two Years Old into a Common, 


ences in Victuallers, [See 4 Inf. 262, 263, 
..] Falſe Weights and Meaſures, Cc. [See 
F Danv. Abr. 299, 297] | 4 

Note, (x) That a Preſentment in a Court- (x) Dyer 14% 


— 


Leet, or Sheriff's Turn, after the Day of Pre- Finch 386. 
* — 


*ncment, is not Traverſable, or cannot be De- 
ied; unleſs it toucheth the Parties Freehold; 
5 that one ought to Cleanſe the Highway, 
e by Reaſon of His Tenure. Here the 
ourle is to Remove. ſuch Preſentment into 
he King's Bench by Certiorari, where the Party 
may Traverſe it. 2 
The Freeholders in a Leet may make By- 
relating to the Publick Good for Mat- 
ers within the Leet; and they ſhall-Bind 
Every one if They are for the Publick' Good 
pr for the Commonwealth. Otherwiſe; If 
hey are for a Private Intereſt, They bind 
Thoſe only that Agree to Them. IS 
The Method of Puniſhment is By Fine and 
reiament, Which are incident to Court-Leets, . 
(y) A Fine here ſignifies a Pecuniary Puniſh- 95 Coke: 
ent aſſeſſed by the . for an Offence or — 
dntempe committed in Court, or by Publick 26. 


Dffcers out of Court in Adminiſtration of 8 Rep. 38,39 f 


beir Offices. A Fine is always to be Aſſeſſed 40. 
II Rep. 43. 


dy the Steward, and is not to be Affeered; tho 1 Inſt. 126. b. 


ometimes it is call'd an Amerciament. For 127. a. 


Fine the Lord may Have an Action of Debt + Danv. 2. 


r Diſtrain. This is the only Court that can 


ine and not Impriſon. (2) An Amerciament (2) 8 Rep., Bi 


Miſericordia, for It ought to be Aſſeſſed 116k. 126, b. 5 


ercifully) is a Pecuniary Puniſnment aſſeſſed 123. a. 


the Homage or Jury for Offences com- Coke's Comp: 
iced out of Court by Private Perſons, to be Copyb. $.26 
| mitigated .:- * 4; 
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oO the Court - Every Lord of the Manor (Antientiy calls 


4 Rep. 33. 


An Inflitute of the Bock U 
mitigated by Affeerors (from A feurer, To I 
affirming the Reaſonablenels thereof — 
their Oaths, where no 0 Penalty is px. 
ſcribed by Statute. An Amerciament i; y. 
ways to be Aſſeſſed by the Homage. Andi 

(a)3 Rep. 41. an Amerciament is agreed on, (a) The Lord 

Coke'sComp, may Have an Action of Debt for it, or Di. 

Copyh. $. 31. ſtrain for it of Common Right, and impoyy 

the Diſtreſs, or ſell it at his Pleaſure, hu 
he cannot Impriſon for it. A Man can 
be Amerced in a Leet for Surcharging the(j) 
Common, or for Digging in the Comm, 
becauſe this Concerns the Private not th 
Publick Intereſt, and belongs rather to ths 
Court-Baron to Enquire of it. 

Every One that Hath a Leet ought to Hay 
a Pillory, Tumbrel, &. to puniſh Offender, 
[See the 51 H 3.] For want thereof the Lon 
may be Fined, or His Liberty ſeiſed till they 

are made. Stocks are to be provided at the 

Charge of the Town. For Originally They 
were not to Puniſh, but to keep Men in Hol 
[See 1 Danv. Abr. 289] 

Note, That the Greateſt Part of the Buſine 
of the Turn and Leet hath Declined for ſeteni 
Years, and is Devolved on the Quarter. dc 
ſions. | 


XVII. (b) The Court- Baron is a Court whic 


$38 


(b) t Roll. 
Abr. 541. 


Baron. a Baron) hath within the Precinct of that M. 
a nor. It is no Court of Record; and ther 


4 Lost. 268. fore County. Courts, Hundred- Courts, 0% 
are not of Record; becauſe they are but Cour 
6 Rep, 64 Barons. A Court-Baran is an Inſeparable l. 
— 92 cident to a Real Manor, not to a No 

Copy h, C. 2Fo 


J 


Ch. 1. © Laws of England. 

Manor, where the Real Manor has been once 
Deſtroyed by Granting away the Demeſnes or 
cervices- It muſt be Held by Preſcription ; 
ſor it cannot be created at this Day. A Court- 
Leet is not Incident to a Manor; but He that 
Hath a Manor may alſo Have a Court. Leet, 
0 be Held within His Manor by Preſcription, 
or Grant from the King. | See Of Eftares By 
Copy of Court- Roll. Book 2. ch. 1.] 

A Court-Baron muſt be Holden on ſome 
Part of the Manor. For If It is Holden 
out of the Manor, It is void ; unleſs there is 
a Cuſtom to Hold Courts at One Manor 
for All, where the Lord hath ſeveral Ma- 


nors. 
This Court is of (c) Two Natures. 1. By (c)4 Rep, 26, 
Common Law, which is the Barons or Freehol- 1 Inſt. 58. a. 
Ir Court, or the Court- Baron that is incident 2 Inſt. 119. 
to Every Manor, of which the Freeholders 
being Suitors (Men, not Women) are the 
udges, and the Steward only Regiſter. It can- 
not be a Court-Baron without Two Suitors 
at leaſt, This Court may be kept from Three 
Weeks to Three Weeks. 2. By Cuſtom, which 
is call'd the Cuſtomary Court, tho It is kept but 
very Seldom, This doth Concern Cuſtomary 
enants and the Copy holders, whereof the 
Lord or His Ste ward is Judge. The Court-Ba- 
ron may be of this Double Nature, or One 
may be without the Other. But as there can 
de no Court- Baron at Common Law without 
reeholders, ſo there cannot be a Cuſtomary 
vurt without Copyholders, or Cuſtomary 
enants. And then, tho” It is not a Manor 
in Law without Freeholders, Yet it is ſuch a 
Manor, that tbe Lord may keep Courts, oo 


1 


for Copyholders. This Cuſtomary Cou 


Cannot be Held out of the Manor. 

cc) 21aft. 31. (d) The Franchiſes of Infangrbefe and oy. 
fangthefe to be Heard and Determined within 

3 Court- Barons, are Antiquated or Gone. fy 

1 in the Saxon Tongue ſignifies to take or Catch. 

c Brad. Lib. and Thefe a Robber. (e) So that the Word 


| | : 3 3. Tract. 2. ſignify a Privilege or Liberty Granted uno am 
aa. 35. Lords of certain Manors to Judge any Thief Nord 
We. taken within their Fee; whether One «f 
| 


1 their own Men Living I the Manor, 
= One Living Out of the Manor that is Taba 

0 | there. | | . 
4 The Perſons concerned in this Court are the 
| FER Lord, The Steward, The Lord's Tenapts and tie 

 - Bailiff. e 

AJ Ihe Lord is Chief in Place of -Authority, WM a 
(f)4Rep.z4. (f) His Acts are Good tho an Infant, Nov (. n 
| 9 Rep. 49, fos Mentis, Outlaw'd in a Perſonal Action, | 
y 50, FI. Excommunicate, &, and tho' but Tenant 
1 Inſt. 58. b. for Years, Statute-Merchant, &c. He is D.. 
minus pro Tempore, and a Lawful Lord of the 
Manor for the Time being, not only to make om 
Admittances upon Surrenders and Deſcent, Mero 
but to GrantV oluntaryCopiesof Antient Copy: 
hold Lands, which come into His Hands 
Even the Voluntary Grants by Copy made By 
ſuch Particular Lords ſhall bind Him that Hath 
the Freehold or Inheritance; becauſe All thel 
are Lawful Lords for the Time being. But 
Diſſeiſors, Abators, Intruders and Other 
that Have Defeaſible Eſtates ſhall not bind 
Others by their Voluntary Grants. A Tenant 
at Sufferance ſnall not Bind them, becauſe Ie 
is in By Wrong; tho? Admittances made up- 
on-Surrenders or Deſcents by Diſſeiſors and 


Others in Poſleſſion that Have Dey 
itles 


ever - 3-0... ..410 wet | TREES * 92 2 
ch. 1. Laws of England. 84r 
Titles ſhall ſtand Good againſt them that 
Have Right; becauſe It was a Lawful AR, 
ind they were Compellable to do it. Nay, _ +» 
(p) if the Lord of a Manor for the Time be- (g) 1 Iaſt. 58. 
ing is Leſſee for Life or Years, Guardian or b 59. 
cnant at Will of a Manor, and does take a 1 Roll. Abr. 
arrender at Will into His Hands, and before 49% 
\dmittance His Eſtate is Determined, yet the 
ord, that cometh in Above, ſhall be Compel- 
ed to make Admittance according to the Sur- 
ender; For There was Legitimus Domi- 
us pro Tempore; What Cuſtom doth Confirm _ 
oa Copyholder, The Law will Allow Him. 

Yet Thoſe Acts, that are not ſtrengthen'd by 

uſtom, have no longer Continuance than 
he Lord's Eſtate continueth. And therefore 
faLord for Life of a Manor Granteth a 
cence to a Copyholder to Alien, and Dieth, 
he Licence is Deſtroy'd, and the Power of - 
lienation ceaſeth. N | 

(h) The Lord's Authority doth conſiſt chiefly (h) Coke's 
In Puniſhing Offences and Miſdemeanors Compl. Co- 
dmmitted within His Precincts; as for Non- PTh. 5. 44. 
erformance of Cuſtoms, Breach of By-Laws, 

Fc. 2. In Deciding Controverſies about the 

tle of Copyhold Lands lying within His 
ounds ; where He may Redreſs Matters as 

Chancellor in Equity. Theſe Authori- 

concern the Court-Baron, properly ſo 
Id. 3. In Admitting Copyholders upon 
oluntary Grants, Surrenders or Deſcents ; 
dich may be done (i) out of the Manor in (i) wia. 
hat Place the Lord pleaſeth. 4 In Giving 4 Rep. 26,29.” 
cence to Copyholders to Alien by Deed, or 11nft. 0% 
o Demiſe for Years, Ce. | 


Vol. II. Til The 
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842 -44ꝗ Iiffituteof the Book I, 


) Cole's The (k) Steward (from Stede a Place, an 

owpl. Co. Ward a Governor) is He that in the Lord) 

pyb.$.45- Abſence ſitteth as Judge in Caſes of Copyhalg 

9.Rep. #8. in the Court (but only as Regiſter in the Free 

+7” holders Court) to Enter Plaints, Pleas, Sur. 

renders, Admittances, Fealties, and to Prom 

Teſtame and to Commit Adminiſtration 

col; Of Perſons Dying within the Manor, Cr 

Compl. Co- In the Lord's Abſence He may alſo Purih 

pyh. §. 45- Offences, Determine Controverſies, Redr 

4 Rep. 30. Injuries, &c. He Acts ſometimes in the Lond; 

4 61.4 Name, not in His Own. For Admittancs 

and Licences are to be in the Lord's Nam 

Stewards for the moſt Part have Patents far 

their Offices ; yet They may be Retained by 

Parol, or Word of Mouth. But in the Kings 

Manors a Steward cannot be Retain'd by Ps 

rol. Neither can a Corporation make An 

ſuch Officgr without Writing. Let If He ö 

Retained by Parol by a Corporation, His J. 

dicial Acts ſhall ſtand Good, tho' His Authors 

ty is Grounded upon a wrong Foundation 

But Acts which He performeth as Cuſtomi 

b Inſtrument (not as Judge; as Voluntary Admit 
| tances, &c.) can never bind. 

(m) 4 Rep. (m) A Steward of the Court cannot at a 

26, 27,30. Court holden our of the Manor make Grant 

Compl. Co- of Copyhold Eſtates, or Admittances, ut 

Pyb.$.45,45- leſs by Cuſtom, or Expreſs Words in Ht 

— Patent, or by Special Authority given him 

289. hy Nr Lu. and See 2 Danv. Abr. 15 

109, 250. 

(a) 9 Rep.50 The Office of a Steward may be (n) Fe- 

feited by Abnſer, Non-Uſer and Refuſer to keep 

Court, &. [See OfOffces, Who is cee 
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of Therm, and How T 59 may be Fotfeited, 

Book. 2. th. 2 5347 300. 5 b PUP | 
An (o) Under-Steward is the Steward's De (o) Coe 

paty, and His Authority is Equal to the Stew. Compl. Co: 

or only that the Steward may make Ad. Pyh. 5. 46. 

mittarices out of Court If Entry be made in 

he Court Roll, That He that is Admitted 

hath paid His Fine and done Fealty. For 

tho! the Under-Steward can take a Surren- 

der out of Court, He cannot make Any Ad- 

mittance out of Court, without Special Au- (p) ↄRep. 46; 

thority or Particular Cuſtom. A Steward muſt 

Have (g) Special Words in His Patent to make 

in Under-Steward; unleſs in Caſes of Neceſ- 

ſity ; as where the Office of a Stewardſhip, 

Gr. does deſcend to an Infant, or is Granted 

to an Earl, Then in Reſpect of Infancy or 

the Dignity He may make a Deputy. 


* 


wwe „ „ — 
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0 WW The Tenants are the Freeholders and Copy- N 
older. [See Of the Buſineſs of the Jury or . 
Homage, infro.] 5 

* The (q) Bailiff is the Cryer, and His Duty (g) i inſt. 
is to Execute the Proceſs of the Court, To 234. b. 


Preſent All Pound-Breaches, and all Chattles 
Waiv'd and Stray'd. N 


As for the Juriſdiction of the Court- Baron. | 

1. The (r) Freebolders Court conſiſts in Hear- (5j ; iaſt. 58; 
1 of Copy hold Lands, for Debt, Treſ- a. i 17.b. 118.2. 
Je 5 


ms 


r under 40s. (not of har gen Vi & Coke's Comp. 
1 mis becauſe They cannot impoſe a Fine,) Copfh. $51: 
ere the Freeholders or Suitors are Judges, 


) Theſe muſt be Twelve; tho the Lord, 


= ay Hold a Court-Baron for other Purpoſes, hes 
chere there are bur Two Tenants. But if pyh. F. 3i. 


here is Iſſue betwixt Party and Party, There 
malt be Twelve; where the Trial by Jury is 
| Tiiz by 


$44 An Iuſtitute of tbe Book I. 
i by Conſent. The Proceſs is the ſame as in the 
County-Coutt, by Diſtreſs Infinite. Bur if the 
- - + - , Defendant, in Treſpaſs appears and plead; 
Flrechold, the Court ſhall ceaſe: - Every Strap. 
A. „ Ar ger that comes within the Manor may be ſued 
there in Debt, Treſpaſs, Ce. under 404, Yx 
if Any Foreign Plea is Pleaded, It hath ng 
Juriſdiction. And tho' Every Copyholde 
may be Impleaded in the Court of the Log 
by Plaint, yet the Cauſe may be Removed hy 
the Plaintiff by Tolt to the County-Cour, 
and from thence by Pone into the Comma 
Pleas ; but the - Defendant may have a Recois 
re Facias into the King's Bench or Comma 
(t) Fiach 470, Pleas. (t) Execution is only By Diſtreſs and 
471 Impounding, till the Party is ſatisfied. There 
— Abr. is no Power to Sell or Heres — Diſtreſs to 
543 the Party, neither is the Body to be Taken in 
<— wah — Execution. 1 By Cuſtom a Levari Facias may 
be awarded. But the Goods cannot be Sold 
without Cuſtom 
Noate, That Actions are feldom Enterd in 
this Court-Baron, for It is kept not Above 
"Twice in the Year. Whereas: It was firſt at In- 
tended that They ſhould be Held Every Thtee 
Weeks. 
A Common Recovery may be had in thi 
(u) 4 Rep.26. Court. : | * b 
x Inſt. 58 2. 2. (u) The Copy bolders Court, or Cuſtomary 
1 Noll. Abr. Court, (To be held upon ſome Part of the 
527. Nlanor) is for Making Voluntary Grants upot 
Eſchæ acs and Forfeitures, for Grants and Admit 
tances upon Surrenders and Deſcents on Preſent: 
ment of the Homage or Jury. The Homage mi 
Enquire of All Perſons that owe Suit to th 
Court and make Default, and Preſent thei 
Names, It may Enquire Of the Death of Tenans 
after the laſt Court, and who is the 1 
L - : 70 
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4. Of Fraudulent | Alienation of Lands to 


uſtom or Service withdrawn; Ot Lands Con- 
-aled'or Uſed without Licence of the Lord; 
H Eſchears and Forfeitures; Of Encroach- 
ents on Any of the Lands of the Lord with- 


> fo F > OD OD ww" 


als, or other Evidences appertaining to the 
Lord ; Of Mortmain; Letting Copyhold- 
Land for 'a Longer Time than a Year and a 
Day without Surrender, unleſs It be by Cu- 
om that one may let for Longer Time; Ali- 
nations of, Copyhold by Deed; Cutting 
down of Trees · by Copy holder without Cu- 
om or Licence; Copyholder ſuffering His 
ouſes to Decay and not Repairing Them; 
df Surrenders by Copyholders after the laſt 
ourt'to the Uſe of Another, and not brought 
to Court; Of Suit not performed at the 
ors Mill by Reaſon of Tenure ; Of Waſte 
y Tenant for Life in Houſes, Lands, 
oods, Gardens; Of Fiſhing, Hawking or 
unting within the Liberty of the Lord 
ichout Licence; Taking away Swans or 
heir Eggs The Homage may alſo En- 
Juice of Surcharge of Common with Com- 
onable Beaſts, or of putting Beaſts into che 
ommon that are not Commonable ; Of 
relpals in the Common, or Waſte of the 
ora, by Digging, Building or Encloſure ; 
If Treſpaſſes in Corn, Graſs, Meadow, Pa- 


„ie, Woods, Hedges; Of Chaſing Cattle in- 
. the Manor, and Rechaſing them; Reſcous 
af d Pound- Breach ; Removing Mere-Stones 
r Land-Marks ; Of Bailiff, and Conſtable 


c Hayward, neglecting His Office; Of By- 


Defeat the Lord of His Profits; Of Rent, 


ut Licence; with-holding Court-Rolls, Ren- 


aws or Orders not obſerved. (W) For a gw) 2 Dany: 
Iii 3 Court- Abr. 457,458. | 


7 — %% 
An Inſtitute q thei Book. N. 
Court. Baron may make „ N by Gy 
as well as, a, Leet; and add a Penalry uy 
the Breach, of a By-Law; which- canndt be 
"+4 $ g | : * 
Aﬀeer'd ; for a Penalty differs from an Ames 
eee eee 
2 Coke's The den of Puniſhment is by (x) Ami 
1M. 2 ment. For | F BF re 
I. Pi d . Barons, as well as to Court-Leets. 
aa Alte the Homage lach Preſented fes 
Leh The Steward cannot Amerce without thi 
5 Afﬀeerars are Sworn to Aﬀeer, or Moderate the 
| Amerciament ; and then the Lord may Hye 
ll | an Action of Debt in His Court- Baron i 


- 


| ; Amerciaments Affeer d; for rhe Suiton ar 
Þ Judges there, and not the Lord, as hath been 
| laid. The Lord cannot Amerce any one in 
1 His on Court for Treſpaſs done to Himſl, 
| Fines are never Incident to Court-Barons & 
ſuch. Fines are Incident to ſome. Few M. 
nors only, where there are Court-Leets. (Ser 
Of Couri-Leet, at the End, ſupra. ] | 
A Court of Survey differs only from a Cot 
Baron inaſmuch as beſides The Ordinary Bt 
ſineſs of a Court-Baron, Every Tenant is ſun- 
moned to Bring into Court His Leaſe, Ci. 
55 or other Title to His Eſtate, to be Survey! 
y the Steward, when the Manor comes to! 
New Lord, &c. [See the Stat. of Marlbridg 
eb. 22. Or 52 H. 3. ch. 22. 15 Rich. 2. cl. 1 
16 Rich. 2. 46. 2. 
2 rk XVIII. (y) The Court of Antient Demeſne be. 
Demeſne. longs to a Manor of Antient Demeſne, and 
(y) 4 Inft. is in the Nature of a Court-Baron, Held by tix 
269, 270. King's Bailiff,or the Lord of the Manor, where 
2 Inft. 5422 jn the Suitors are Judges. It is no Court 


th - 9s: Record. The Tenants have Privilege not, 
LIN 
21 — | : 


l —_— — 
3 4 p „ "me. He 1 8 
— _ — P — + Tr — - _ 
— 


135 
7 
4 
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c. I. Lr of England. 847 
de Sued out of this Court, but have Juſtice b 
the Writ of Right Cloſe directed to the Baili 
or Lord. This Privilege doth not Extend to 
perſonal Actions in which the Title of the 
Freehold does not come into Debate. It 
Extends to Real Actions, or where the Real- 
ty of their Lands may come in Queſtion. But 
the Tenant may Remove the Plea by Re- 
cordare. 

If Falſe Judgment is Given in this Court, 

The Demandant or Tenant ſhall Have a 
Writ of Falſe Judgment, (not a Writ of Error) 
25 It is in other Courts Not of Record, 
Lands in Antient Demeſne may be Exrend- 
ed upon Statutes and upon an Elegit. Regular- 
ly All General Acts of Parliament extend to 
Antient Demeſne. | See Of Ffartes in 
Antitut Demeſne, Book 2. ch. 1. 


XIX The (z) Court of the Coroner is a Court 

of Record to Enquire where Any one comes 0 oc 
to a Violent Death by Felony or Miſchance. ner. 

He can enquire of no other Felony, bur of (x) AInſt 271 
the Death of a Man, and then Super Viſums Cor- 2 jak. 32. 
poris, [See the 3 H. 7. cb. 1.] If the Body is (a) b 
Drown'd and cannot be found, He ought not 5 3 Inft. 95; 
to proceed, But If the Body cannot be found, 2 inv. 2 
The Enquiry may be by Juſtices of the Peace, 210. © * 
ot in the King's Bench, if the Felony was 

Committed in the County where that Court 

ſits. Such Inquiſitions are Traverſable by 

the Executor or Adminiſtrator ; but the In- 

quiſition before the Coroner is not Tra- 

rerſable, as ſome Affirm. 


1114 The 


$48 


(b)2 Danv. © 


Abr. 209, 
210, 211. 


View of the Body, as alſo an Appeal within , 


Eſcape of che Murdeter. [See Of Appeali d 


the Hundred, Cc. to Summon twenty far 


by its Death, That alſo muſt be Recorded, 

that at the coming of the Juſtices of Aſſue 
. The Town where, Cc. may be Amerced 
upon the Sight of the Coroner's Rolls, I 


The Qoroner may take an - Indiffment upon 


Year after the Death of one Slain, not after 
the Stroke. He we Gong Enquire of the r M 


F* infra. Sead 10 1054 38 | 

(b., Now as to the View of the Body. It; 
His Office, ſo ſoon as He is Acquainted with . :. 
the Suſpicion at leaſt of a Violent Death, y 
ſend His Warrant or Precept to the Bailif 
and alſo tothe Conſtable and Tithingmans Wc Ti 


Sufficient Men of the Four, Five or Six gen 
Towns adjoyning, That at a certain Dy 
They come before Him to ſuch a Place w ion 
Inquire upon View of the Body of A. Cr. I 
the Body is Buried, It is to be taken up, aul 
the Coroner is to Record the Names of Thoſe 
that Buried it. And If the Body Hath lain 
ſo long That It cannot be judged how It came 


the Coronet and Jury are able to Enquite al 57 
the Death; then they are to Preſent the Man- qui 
ner of the Killing, whether the Party wa e 
Fillb'd by Himſelf, or Any other, or by ſom BW” 

Miſchance. And the Coroner, to Aſſiſt in the 50 

Enquiry; may ſend His Warrant for Vana Wer: 

to Appear, taking their Examination in Wi . 

ting under their Hands. And It Any one | 

is to be, Tried for Felony, The Wirneſle þ 

_ muſt be bound by Recognizance to Appear i W's 
the next Aſſizes to deliver Their knowledge WP" 
of the Fact; and the Felon in the mean Tim: iſ! 


is to be committed by the Coroner, [See 1 : 
= | | . | 2 Pl 


I 


b 1. Laws of England 849 


ph & M. ch. 13.] The Jury upon Oath ha- 
= — in Theic Verdict, The Coroner 
ut Return the Inquiſition either of Murder 
r Manſlaughter by another, or Felo de ſe, or 
fa killing by Misfortune, Cc. to the next 
a0l- Delivery of that County, or Certify 
he lame to the King's Bench. [See 3 H. 7. 
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„ . - 
g — Miſmanagement in the Coroner, &c. 
F ee Filing of che Inquiſition may be ſtop'd, 
of r The Coroner may be order'd to Attend, arid 
nend His Inquiſition, If the Inquiſition is 
nt ood, He that is Suſpected to have commit- 


ed the Felony may be Tried upon the Inqui- 


q 

. tion, as well as upon an Indictment. [See 

Ii he 4 Ed. 1. where the Duty of a Coroner is 

det forth ac large.) ; 

ſe e The Coroner ought to fit upon the Bo- (c) 3 Inft. 52, 

in of Every Priſoner that Dies in Priſon. 91. 

me [See Greenwood's Fudicial and Miniſterial Of 

ed, e of Coroners. | 

wy By the 28 Ed. I. ch. 3. In caſe of Death within the 

1 24, the Coroner of the County ſhall AR with the 
ing's Coroner, [See 2 Inſt. $49 ] X 

of By the 3 H. 7. ch. 1. The Coroner is to Have upon an 

an- quiſition found of Murder, 13 5.4 d. of the Goods of the 


lurderer. If He hath nothing, then of the Amercia- 
tent of the Townſhip for the Eſcape, if there was an 
ape in the Day-Time. 

by the 1 H. 8. ch. 7. When One is Slain by Miſad- 
nture, The Coroner ſhall Execute His Office without 
ce, on Pain of 40 5. | 


fles Lee the 4 & 5 . & M. ch. 22. Concern- 
ns che Pleading of Grants to an Inquiſition Re- 
lot md by a Coroner, And ſee Of the Coroner, 
ms k 1. ch. 7 | 


XX. The 


950 In Infliture of the Bob y 


Oetne court XX. The Court of the (d) Clerk of 14, 
— Clerk ket is to Enquire of Weights 00 L 
of the Mar= whether They are according to the King; 
ket. Standard or no. [See Of the Clerk of the Ven 
(4/4 Inſt. 253. ket, Book f. ch. 7. Of Fairs and Marker, B 

21. ch. 2, Of Weights and Meaſures, Bull ; 
ch. 3.] ewe 


Of the caurt XXI. The Court of (e) Pie. Poudem ((g; 
of Pie-Pow- Pedis Pulveriſati; becauſe for Contract er 
ders. Injuries done in the Fair or Market Juke en 
(e) 2 Inſt. ſhall be done as ſpeedily as the Duſt can fl 
220, 221. from the Foot) is incident to Every Fair uf 
4 Inft. 272. Market; for By Grant of the Fair or Mate 

0 Rep. 73. It ſhalt pa. | 
It is a Court of Record to be Holden h 
&> fore the Steward of the Court, who is th 
Judge there ; for there are no Suitors, 

As to the Jariſdiction. 

1. The Cauſe of Action (for Cotta en 
Slander or Injury) muſt Ariſe in the Fair 
Market, and not before, nor in a Former fi 
or Market, nor After the Fair or Mart 
2. It muſt be for ſome Matter Concerning th 
ſame Fair or Market; and Done, Complain! 
Heard and Determin'd the ſame Day. 3. 
muſt be within the Precin& of the Fai 
Market. 4. The Plaintiff muſt take an Ou 
according to the 17 Ed. 4. ch. 2. 1 Rich. 3e 
6. That the Contract, &c. was made dum 
the Time of the Fair or Market, and vit 
the Juriſdiction. But that Concludeth u 
15 Defendant in Pleading to the Juriſdia 
he Trial is By Merchants and Traden -* 
the Fair, and the Judgment Againſt theÞ 
fendant ſhall be ©uod Amercietur. A Mf 
Error lies upon an Erroneous Judgment. 
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7 1 ry 09 Lays | of England. 
But this Court is Growing out of Uſe. 
There may be a Court of Pie-Powders by 


ns Wicket ; which may Hold Plea of Obliga- 1 Roll, Abr. 
ions By Preſcription. Ff. 


al according to the 23 H. 8. cb. 5. where 


* ere is a Form of Their Commiſſion and Of nn. 
a eir Oath. This Commiſſion is Granted by T5 
= he Lord Chancellor, Lord Treaſurer, and 


he Two Chief Juſtices, or Any Three of 
em, whereof the Lord Chancellor to be 
Dne. This Commiſſion may laſt Ten-Years, 
nleſs Repeal'd before that Time; And All 
aws — by Vertue thereof ſhall continue 
Force one whole Year after the ſaid Ten 
ears; and the Juſtices of the Peace of the 
ounty have Power to Execute the Commiſſion 
nd the Laws for that Year, unleſs a New Com- 
iſion iſſuech forth in the mean Time. 


By the 3 Jac, 1. ch. 14. All Walh, Banks, Ditches, 
vers, Water-Courſes, Bridges, &c. within Two 
lies of Lenden falling into the River Thames ſhall be Sub- 
« to the Commiſſioners of Sewers. 


Their (h) Buſmeſs is to Repair Sea-Banks 


itches, Bridges and other Defences by the 
caſts of the Sea and Marſh-Grounds. But 
hey cannot Intermeddle, unleſs in Caſes 
here there is a Publick Prejudice. For if They 
hecree a Stream to be ſtraitned, ſo that the 
eadow of a Particular Perſon is Overflow'd ; 
Action in that Caſe will lie. Neither can 


nom or Preſcription (f) without Fair or (f) ,1,g 4, 


XIII The Court of the Commiſſioners of (8) Ofthe Court 
ers (from Sewer, a Paſſage or Chanel of the Com- 


or Water) is By Commiſſion under the Great miſſioners of 


d Walls, To Survey Rivers, Publick Streams, ey © 


They 
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858 Ar Tiftitite\af the Boo th 
They make a New River, or Try New l. 

ventions at the Charge of the Country 
(i) (Rep 100 They may make a Tax or '1) Rate according 
10 Rep. 139, to the Quantity and Quality of the Lang 
14% and Rents at their Diſcretions, upon l 
that are in Danger; even where ce 
3 ougnt to Repair and is not Able to do it, or tio 
no Fault was in Him by Reaſon of the Ex. 
ordinary Rage of the Waters. And if Any 
--- Perſon refuſes to pay it, The Commiſſion 
may Grant a Warrant to Diſtrain His Good; 
and Sell them. Lands alſo may be Sold fy 

the Tax or Rate. 910 
Tho By the Act the Commiſſioners hay 
Authority to Do according to their Diſm. 
 (k)FRep. 100. tions, (k) yet they are bounded by che Rule of 
Reaſon and Law. For Diſcretion' is to Di. 

cern betwixt Right and Wrong. 
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y the 7,48. cb. 10. Auy Six of the Commit 
may Decree the Sale af Copyhold Lands. 


P 


miſſioners of Sewers of London the ſame Power 
as Commiſſioners for Counties Have. 
The Commiſſioners may Proceed by Jury, 
View und Diſcretion, bound by the Rules d 
Law, to enquire of Any Annoyances, and 
to Remove Them, To Enquire Who Hare 
N neglected to Repair, Oc. and the Jury may 


6 4 

| ; | See the - Ann. ch. 9. For Giving the Con. 
| 

| 


Amerce for Neglect. The Commillioner 
may puniſh by Fine for Contempts in Cour, 
or where their Officers Neglect their Duty, 
Oc. But they cannot Impriſon for Diſobeying 


* 1 


— 


1 


l 


* Diſreti Diſter ners per Legem Quid fit Juflan, ? 
nfl. 56. | 
theit 


hi 


hl rjood Laws\of England. 8 53 
ir Orders, as They may do for a Contempt 
Their Preſence: Ge. 
The Dectrees muſt be certified into Chan- 
to Have the King's Aſſent; Otherwiſe 
bey are not Binding See the 32 H. 8 ch. F. 
Elz. cb 9. (1) But the Commiſſioners and (i ventr. 67. 
eir Proceedings are Subject to the Juriſdicti- 
of the King's Bench, notwithſtanding the 
lauſe in the Statute of the 13 Eliz. cb. 9. 


XXIII. For the Court of 8 upon Of the Court 


of the Com- 
e Statutes of Bankrupts, See Of Bankrupts, milfoers of | 


wk 2. ch. 4. Bankrupts. 


XXIV. The Court of Commiſſioners for (m) Of the Court 
amination of Witneſſes is by Vertue of a Com- of Commiſſi. 
ion out of the Chancery, Exchequer or — 
utchy of Lancaſter, in Caſes of Equity, to Exa- e el 
ine ſuch Witneſſes as are not Able to come (m) 4 lnſt. 
Court to be Examined, or that Live Re- 238. 
ote from the Court. The Commiſhoners 9 Rep. 70,71. 
e named by both Parties in Suit; yet they 
ght to be Indifferent and Endeavour to Find 
It the Truth. For this End They are not 
und to the Letter of the Interrogatory, 

ey ought not to Diſcover to Either Party, 

to any Other, the Depoſitions, or any Part 

tnem, before Publication is granted by the 

hut. Neither, after the Examination is be- 

n, ought a Commiſſioner to confer with 

her Party to take New Inſtructions. If 

+ doth, an Information will lie againſt 

and He may be puniſhed by Fine and 

1 when the Witneſſes Have been 

amined. 
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854 An Inſtitute of the Book y 
See 29 Car. 2. ch. 2. Concerning Comm 

ſioners to take Affidavits in the Country touch 

ing Any Matter depending in the Cour z 
Weſtminſter. Allo the 40 5 V. & M. 6, , 

For taking Bail in the Coney before a Spec 
Commiſſioner. 


| XXV. (n) The Foref-Courts wete infti 
— for the Government of the Foreſts. A Fir 
been before Deſcribed. [See of Foreſts, l 
(a) 1 Iuſt. 1. 2. ch. 2.7] 
b. 155 06 The Laws of the Foreſt are eſtabliſbel jy 
. 5, 319. Act of Parliament; and for the moſt pan w 
contain d in the Statute Of Charta de Fil 
9 H. 3. ch. 1. and Ordinatio de Foreſtd, 24 Hl 
[See thoſe Statutes at large. ] 
I ſhall ſpeak of the Officers of the Foreſt, ul 
the ſeveral Courts belonging to a Foreſt. 
I, — 5 Glück 3 
„The (o) Chief Fuftices in Eyre (Itintran 
nn ſrom Iter, One for the Foreſts on this ſide the 
River Trent, the Other beyond Trent) u 
Created by Letters Patents under the Great 
Seal. [See the 27 H. 8. ch. 24. ] 
( F. N. B. The (p) Regarder is a Miniſterial Offen 
iſ  * whoſe Office is to View the whole Foreſt, U 
4 Inft. 291, certify All Treſpaſſes and All Offences co 
292, 293,317- cerning the Vert and Veniſon. Vert is ent 
Thing that grows and bears Green Leaf witlit 
the Foreſt that may cover a Deer. q Vene 
04 Taft. 316. (% yenatione) is any Beaſt of the Foreſt fit it 
the Food of Man; as Deer, Wild- boar at 
Hare. He is alſo to Certify all Defaults d 
Officers of the Foreſt. He cannot Ps 
ſent any Thing but upon His own View. H 
is appointed either by Letters Patents of il 
King, or by the — uſtice, or to be chola 
by Writ to the Sheriff. 1 
* | 


„ 1. Laws of England. 855 

The (t) Verderors (Viridarii 8 Viridi, Vert) are (rl 4 Iuſt. 

Micers whoſe Chief Buſineſs is to look to 2934293, 317- 

de Vert or Green. They are Judicial Officers 

joſen in full County by Force of the King's 

cit, as They may be 9 by Writ. They 

to keep the Laws of the Foreſt, To inrol 

rachments and Preſentments of Treſpaſſes of 

» Vert and Veniſon, and to do Right and 

tice. There are commonly Four Verderors 

each of the King's Foreſts, 

(s)' Agifors are Thoſe that take Beaſts to (s) 4 Inſt.293. 

ment (i.e) To Depaſture within the Fo- 

ft, where there is any Pannage or Pawnage 

; e.) Maſt of Beech, Acorns, &. Theſe 

Micers are conſtituted by Letters Patents. 

Forefters are Woodwards and Watchers over 

e Vert and Veniſon. They are to Preſent 

| Manner of Treſpaſſes done within the 

oreſt to Their * ©: Oc. DER 

(t) Rangers are thole who are to Rechaſe 

ke Wild Beaſts from the Purlieus into the _ KH 

oreſt, and ro Preſent Offences within the 

urlieu and the Foreſt, &c. But where there 

no Purlieu, there are no Rangers. [See Of 

ie Purlieu, Book 2. ch. 2. p. 355. aud more at 

ge 4 Inf. 303, 304, 305. ] 

A (u) Bedel (Bedeau, A Bailiff or Apparitor) ut 21 
(u) 4Inft.313 

to warn the County, Execute Proceſs, and 


we jake All Proclamations, as well within the 
eus as without. 0 
« ft Officers of the Foreſt ſhall not be Sworn on 


) Juries out of the Foreſt. | (w) 41nft. 
2: Of the Courts. 293, 319: 


There are ſeveral Courrs ; of which Three, 
„ .) The Court of Attachments, Swainmote, 
mo d Juſtice-Seat are Incident to a Foreſt. 


1. The 


; Dan + ag. 1 
Bs Arn Thftituteof the Boot iy 
(x)4Inft. 1. The Court of (x) Attachments, or The 
289, 2938. Mpodmote Court; Which is to be kept before the 

Verderors every Forty Days throughout the 
Year, and is Therefore call'd the Forty Day 
Court. This is a Court of Record. At tj 
Court the Foreſters bring in Attachment, wg 
Preſentments of Offenders Againſt Vert ag 
Veniſon. And the Verderors do Inroll the 
ſame. But this Court can only Enquire and 
not Convict. No Man is to be Attached by 
His Body for Vert or Veniſon, unleſs Hei 
taken in the Act within the Foreſt ; other 
The Attachment muſt be by his. Goods, [x 
7 Rich. 2. ch. 4. ] 
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(y)4Inft, 2. The Court ef (y) Regard, or Survey of Dy 
289, 298,308. is Holden every Third Year for Expeditatiog 
| or Lawing of Maſtiff Dogs. [See 9 H. 3.4 
6.] Expeditation is Derived of Ex and Pu 
becauſe the Dogs are to be Lam'd in th 

Foot. | 


— — — 


(0 4 Inft 289%. 3. The Court of (z) Swaniomore, alias Swi 

mote, (from Swein, in Sax. a Country Swain, and 

Mate or Gemote a Court) is a Court of Recarl 

to be Holden before the Verderors as Judge 

by the Steward of the Swainmote, thrice it 

the Year. [See 9 H. 3. ch. 8.] The Foreſten 

ought to Preſent their Attachments at the nett 

Swainmote-Court, and the Freeholders wits 

in the Foreſt on _— at the 2 

u to be upon the Inqueſt or Jury. It may 

60880, i, Enquire of All Thoſe vs Suit to it} 

182, 183, Of A4farts, (fron. Eſſarter, To Grub up) « 
Wood-Ground converted to Tillage; 

Purpreſtures, © Encloſures and Encroac 

ments within the Foreſt ; Of Taking awi 

. 1 5 


th. 1. Laws of England. 
Removing Bounds ; Of making Mines or 
lay-pits, or of Turves for Iron, to the Pre- 
dice of the Commoners ; Of Levying Mills, 
buſes, Cc. without the King's Licence; 
dere are more Foreſters or Walkers within 
de Foreſt than Uſual; Of Oppreſſions and 
xtortions by Officers; Of Surcharging Com- 
jon, or of Thoſe that put in the Common 
ore Beaſts than they ought; Of Burning 
leath or Fern; Of Mowing ſeveral Land by 
oreſter ; Of Cutting Vert or Felling Wood; 
df the Abuſes Concerning Pannage or Pawns 
ge; Of Hunting or Deſtroying the Deer, 
ox, Hare, Coney or Any Beaſt or Fowl of 
arren without Authority; Of Hunting in 
je Purlieu without Authority; Of Agiſt- | 
ents, Rents, Ce. [See Crompt. Fur. 180, 181, 


C. 7 

If at the Swainmote The Preſentment of 

e Foreſters is found True by the Jury con- 

ming Vert or Veniſon, The Offender ſtand- 

_ Convict, (b) and cannot Traverſe (b) 4Inft.2g0. 
e lame, | | 

This Court may Enquire and Convict, (c) (e) 4Toft.28g. 
t cannot Give Judgment. Therefore a 2 Bulſt. 298. 
ainmote without a Juſtice-Seat is of no 

drce, | 


4 The Court of (d) Chief Fuſtice, Fuftice in Eyre (4) 4 Toft. 
Jalice. Seat, is a Court of . Hath 94415 2 
hority and Furiſdittion to Hear and De- 
mine by Themſelves or Deputies ¶ See 32 H. 
cb. 35.) all Pleas and Cauſes of the Foreſt, 
ks, Chaſes and Warrens within the Foreſt ; 
well concerning Vert and Veniſon, as other 
* * within = ſaid Foreſts, 

> | 3 | 
1 (e) The ** — is 9 (e) 4 laft. 317. 
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(&) 1 Roll. 


Abr. 534. 5 


ch) 4 Inſt. 
290, 291. 


670 4 Inſt. 297. 


An Inflitute of the Book I 
Extends not to Out-dwellers, See 9 H.;. cha, 
and therefore a Receipt of (f) an Offender 
in Hunting, &c. out of theForeſt cannot be 
niſhed here. This Court is to be held every 
Third Year,and is to be ſummoned Forty Day 

fore the Sitting; And then it may Hearan 

etermine All Treſpaſſes, Claims of Pri. 
leges and Liberties within the Foreſt, Claim 
of Leets, Hundreds, Felons Goods, Wii, 
Strays, Fugitives, &. It mav proceed up 
the Preſentments or Verdicts in the Swan. 
mote. . [See 9 H. 3. ch 16. ] It may l 
Summon d to be Held within the Foreſt; (y 
but Afterwards the Chief Juſtice may Adjoun 
it to Any Place within the County. He m 
Take a Recognizance in Any Place, 0 
Here a Preſentment or Indictment found h 
the Jury (and not found in the Swainmote) 
may be Traverſed, becauſe It is found but by 
One Jury. , 

The Proceedings are de Hora in Hum 
and the Defendant muſt plead preſent 
If. there is an Erroneous Judgment at the Ju 
ſtice-Seat, The Record may be Removed of 
(1)Writ of Error into the King's Bench (whid 
Court is above All Eyres) and be Remeli 
there. | 

A (x) Felony Committed within the Ford 
muſt be inquired of, &c. before the Jug 
of the Common Law, not before the Chi 
Juſtice of the Foreſt. [See Manwood Of Fry 
Laws, per Tat. | . 


By the 34 Ed. 1. Stat. F. ch. 6. The Juftice, or l 
— may take Fines and Amerciaments for It 
Palſes. | 


' 7 4712 178. 
1 Uu of England! 
Ch. 1. s of 


* 


By the 5 Georg. cb. If Any Keeper or Officer of any 
reſt, &c. ſhall be Convicted tor Killing or Taking away 
ny Red or Fallow Decr, or being Aiding therein, with- 
at the Owners Conſent, He ſhall forfeit Fo 4, for each 
deer, to be levied by Diftreſs, & For Want of Diftreſs. 
e ſhall be Impriſon'd for Three Years, and be ſet in 
ePillory for Two Hours on ſome Market-Day in the 


xt Town. 


XXVI The (1) Eccleſiaſtical Courts (Curie Of the kccle- 
brifianitatis, Courts-Chriſtian or the Spins ſiaſtical 
ures) are thoſe which are Held by the King's Courts. 
uthority as Supreme Governor of the Church, (!) 2 loft. 
xr Matters which chiefly concern Religion. 88 2 
n) Other Cauſes were Given to them by the (m) , — 
avour of Princes. Theſe Courts are not Abr. 217. 
ourts of Record. | 

The Laws and Conſtitutions whereby the 

hurch of England is Governed are 1. Di- 

rs Immemorial Cuſtoms, [See the 25 H. 8. ch. 
. $ 1.] which may properly enough be call'd 

e Common Law. 2. Our Own Provincial 

institutions collected by Lyndewode, and the 

nom made in Our Convocations of latter 

imes, eſpecially the Canons made iu the 

ear 1603 in the Reign of King James I. 

Statutes or Aﬀs of Parliament Concerns 

the Affairs of Religion, or Cauſes of Ec- 

laſtical Cognizance ; eſpecially the Ru- 

& (2 Rubro colore, becauſe Antiently Writ in 

d Letters) in our Common Prayer Book found- 

upon our Statutes of Uniformity (vix.) the 

76 Ed. 6. ch 1. I Eliz.ch.2. 13 & 14 

. 2. eb. 4. 4. The Articles of Religion drawn W 
in the Year 1562, (n) and eſtabliſned by (n) gInſt. 322; 
13 Eliz. ch. 12. 5, The General Canon Law, 2 
gere All others fail. n 
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601, Oc. 


L Rep «9 dens of ſ:veral Pariſhes or Diſtricts; in Gra 


An Inflitute of the» Book N. 


By the 25 H. 8. ch 19 Such Canons, Conſtitution 
Ordinances, ' being already made, which be not contray 
to the Laws, Statutes and Cuſtoms of this Realm, not t 
the Damage of the King's Prerogative, ſhall be fill uf 
y 4 executed, as they were before the making of thi 


The 25 H.8.ch.21.8. 1. is purſuant to thi 
AR. [See Of the Court of Convocation, infra, 
Archbiſhops, Biſhops, ſome Deans and Chap 
ters, Archdeacons and ſome Prebendarig, 
(or Vicar-Generals, Chancellors, Comnil 
. . aries, and Officials appointed by Them) u 
the Judges in theſe Courts; and the Proceed 
ings are in their Names, tho' They are th 
King's Courts. 


By the 24 H. 8. ch. 12. A Doctor of the Civil Ly, 
Married or Unmarried, lawfully Deputed, may Exercic 
Ecclefiaftical Juriſdiftion, and Cenſures thereof, tho 1 
Layman. | 


This Statute is ſaid to be in Affirmance d 

the Common Law. For they Even Thok: 

that were under the Degree of a Dodo 

might Exerciſe Eccleſiaſtical Juriſdiction, b 

that in that reſpect the Statute makes no N 

teration of that which was the Common Lay 

[See the 13 Car. 2 cb. 2.] 

The 8 of 5 * * 

nounced by One in Holy Orders by the it 
Re thority of che 3 
G. The (o) Juriſdiction of theſe Courts is eite 
Rep. 20. Voluntary or Contentious. 1. Voluntary, or wie 
5 Rep. Caw- there is no Oppoſition ; which conſiſts in 
dries Cale ſiting Churches, the Clergy and Church. us 


7 Rep. 44. ing Sequeſtrations, Inſtitution and Indudi 
2 Roll. Abr. l 1 
218,219,224. 


ch Laws of England. 861 
to Benefices, Licenſes and Diſpenſations, Or- 
r Wl ering Real Compoſitions, Granting Probates 
lo of Wills, Letters of Adminiſtration, Letters 
1 -d Colligendum, ce 2. Contentious, or Where 
there is a Plaintiff and Defendant ; which 
conſiſts in Hearing and Determining the fol- 
lowing Cauſes (viz.) Apoſtacy, Blaſphemy, 
1dolatry, Hereſy, Schiſm, Breach of Faith 
or Perjury in an Eccleſiaſtical Cauſe; Profa- 
nation of the Lord's Day and Holy-Days, not 
Frequenting.the Publick Prayers, Neglect of 
Sacraments Neglect of Duty in Miniſters, 
Diſturbance of Divine Service; Laying Violent 
Hands upon a Clerk, Providing Books and De- 
cent Ornament for the Celebration of Divine 
Service, Rights of Matrimony, Jactitation of 
Marriage, Divorces, Alimony, Reſticution of 
Conjugal Rights, Subſtraction of Tithes, Right 
of Tithes or of a Modus Decimandi, | See p. 340.] 
Oblations, Obventions, Mortuaries, Penſions 
[Se p. 300 ] Synodals, Procurations, Dilapida- 
tions, Rights to Seatsin the Church, Reparation 


aner Churches and Publick Chapels, and of 
. (A Church-Yards, and Rates and Accounts for 
ouch Repairs, Quarreling or Fighting in a 
In Church or Church-yard; Alſo of the Bounds 


of Church-yards, and of the Bounds of Pa- 
riſnes, If they come in Queſtion in a Spiritual 
Matter. (Qu.) Teſtaments; and Codicils pro- 
red by Witneſſes, Legacies, Adminiſtrations, 
uits for Examining Inventories and Accounts 
of Executors or Adminiſtrators, Simony, In- 
lh, 2 6 ee gere 2 Violent 
dulpicion or (p) Fame thereof, Sollicitation ro 291. 
pf Chaſtity, Defamations in Charging with 0 "I 
Offences merely Spiritual, Common-Swear- 
is and Drunkards, Filthy-Talkers; Money 
K KK 3 upon 


(r) 1 Iaſt 96 
a, & b 
2 Inſt 488, 
611, 612, 


6147618. 


tn Iuftitute of the Bock i 


upon Commutations of Penance, which may 
be ſued for in the Eccleſiaſtical Court, ifpy. 
ment is Refuſed ; (q) Fees of Judges, Adv. 
cares, Proctors, Regiſters, Apparitors, 6+ 
Wages for a Curate or a Pariſh Clerk, (g) 
Rights of Naming a Church-warden, a Parih 


FS 


1 
Clerk, "AT 


2 
0 
4 


Tithe 


"ng S 


i} 


By the A1ticali Cleri or the 9 
& 


Defamation, Tithes of a M 


tion ſhall be granted. 


a See 2 Inſt 619, 620, 621, 622, Ge and d 
the Complaint of the Clergy, 3 Fac. 1. and 
the Anſwers to the Complaint, 2 Inf. 61, 
602, oz, og, &c. in what Caſes The Ecck⸗ 
ſiaſtical Jucildiaion is Allow'd, and in whit 
Diſallow d, Cc. See alſo 2 Roll. Abr. Tit. Pn 


hibition, per Tot. | | 
As in Temporal Cauſes The King by Fi 
Judges doth Hear and Determine the ſame 


che mpor al Laws; (r) ſo in Caſes Spiri 


or Fecleſlaſtical the King by His Eccleſaft 
cal 5 doth Determine the ſame By fi 


Ecglehaftical Laws, Therefore where 1 
4 is 


chi: Laws of England. 96; 
Right is Spiritual, and the Remedy only By 
de Eccleſiaſtical Law, the Cognizance doth 

belong to the Eccleſiaſtical Court. But where 

he Common or Statute Law giveth Remedy 

whether the Matter be Temporal or Spiritual) 

he Cognizance belongs to the King's Tem- 

oral Courts; unleſs the Juriſdiction of the 
Eccleſiaſtical Court is Allow'd or Saved by 
dtatute. (s) Yet if the Eccleſiaſtical Court (s) 4 Rep.29. 
rives Sentence in a Matter, of which They F Reh. 7. in 
Have Cognizance, tho” againſt the Reaſon of CEE 
he Common Law, the Judges ought to | 1 
ive Credit to it, and believe it to be Conſo- 526. 

antto the Law of the Church. 2 Roll Abr. 
So much of the Laws and Furiſdiction of 219. 

Theſe Courts in General. It Remains that I 

et forth 1. The Eccleſiaſtical Courts particu- 

rh. 2. Their Proceedings, Cenſures and 
puniſhments. | | 

1, Of the Eccleſiaſtical Courts in particu- 
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7. 
1. The Court of (:) Convocation of the Cler- (t)4 Inſt. 322, 
Wy (Aſſembled by Vertue of the King's Writ 323. | 
Wn 2 National Synod) conſiſts of the whole 2 Koll. Abr. 
ergy either preſent in Perſon or by Proxies. 25 
The Clergy of the Two Provinces of Canter- 
wry and York do fit at the ſame Time and Act 
mutual Conſent. There is an Upper Houſe, 
here the Archbiſhops and Biſhops fit ; and 
Lower Houſe, where Deans, Archdeacons 
nd Proctors for the Chapters and Dioceſan 
(ergy do fit. In the Province of York Two 
roctors are ſent to the Convocation for Every 
rchdeaconry ; but in the Province of Canter- 
wy Two only for every Dioceſs. As there 
e Two Houſes of Convocation, ſo there are 
Lwo Prolocutors or Speakers; One of the Bi- 
Kkk 4 ſhops 
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(v) 12 Rep. 


72. 

2 Roll. Abr. 
226. conti . 
Moor. 783. 
Vaugh. 327. 
2 Vent. 44. 


(w)-4 Iaſt. 
= 


Ar Inſtitute of the Book 


ſhops ſometimes in the Upper Houſe, choſen by 


that Houſe; Another in the Lower Houſe, c. 


ſen there and Preſented to the Upper Houſe, 
The Archbiſhop is the Preſident, and pr. 
rogues and Diſſolves it at the Direction of th 
King. For the Convocation is under the 
Power and Authority of the King. 

The Furiſdiction of the Convocation 
be Exerciſed in making Canons with th 
King's Licence and Aſſent, in Examin 
and Cenſuring Heretical or Schiſmatical Boch 
and Perſons. But then an Appeal does lie u 
the King in Chancery, or To His Delegay 
as hath been lately Reſolved, It is the le 


giſlative Power in the Church, and the Cu. 
nons that are made concerning the Church 


with the Royal Aſſent bind the Clergy, by 
not the Cu) Laity. (28) 1 


By the 25 H. 8. ch. 19. The Convecation ſhall be A 
ſembled by the King's Writ, and The Clergy ſhall uu 
in their Convecations Attempt, Alledge, Claim or putin 
Ure any Conſtitutions or Canons, or Enact, Promulg 
and Execute any ſuch Canons, unleſs they have the King 
Aſſent and Licence to make, Promulge and Execute th 


ſame, upon Pain of Impriſonment and Fine. 


This Starute is (w) D 


By the 8 H. 6. ch. 1. The Clerks of the Convocation 
Their Servants and Families, (hall have ſuch Privilege i 
Coming, Tarrying and Going, as the Commons calle 
to Parliament. , HITS 

By the 24 fl. 8 ch. 12. When a Cauſe, or Suit Co 
cerns the King, The Party Grieved may Appeal frat 
Any Eccleſiaſtical Court to the Prelates aſſembled in Cor 
IN to be finally determined. [See the 1 Eliz. d 
1 . . x q - V 4 - . 


> 
7 


2. Tit 


<0 


— 
— 
— 


SSS 


3 


— 


SS FAS = 


„ Laws of England. 865 
2. The Prerogative Court of the Archbiſhop 
f Canterbury is Held at Doctors Commons in 
Lum, (x) wherein All Teſtaments and Laſt (x)4roq, 335. 
ils are proved, and Adminiſtrations upon 1 Roll. Abr. 
ve Eſtates of Inteſtates Granted, where the 998. 
party dies beyond Sea, or dieth within His 
province, leaving Bona Notabilia. Bona Nota- 
ia are, when One Dieth leaving Goods and 
hattels at the Time of His Death of the Va- 
ne of Five Pounds or more, lying in Another 
Dijoceſs, or Peculiar Juriſdiction within the (y) Can. 93, 
province, beſides that in which he lived and 4 Inſt. 335. 
died. If One hath a Good Debt upon a (2) (2) Dyer 30x. 
pecialty, as upon a Statute, Recognizance, 1 he Abr. 
r Bond, Cc. (for theſe are Goods and Chat- 908, 909. 
1) lying in Another Dioceſs, He is allow'd 
> Have Bona Notabilia; and the Probate of 
e Will, or Adminiſtration of the Goods of 
e Inteſtate, belongs to the Archbiſhop of the 
rovince, as Ordinary, by His Prerogative; 
r Sede-Vacante To the Dean and Chapter, as 


Wuardians of che Spiritualties. The Bona No- 

Vi are Regularly valued at (a) Five Pounds. () 4 mg: 
Wucin the Dioceſe of London, It is Ten Pounds 335, 
Wy Compotition. [See Canon 93. 4, If 


Wc Penalty of a Bond, &. is only of the 
Im of Five Poynds, and not the Condition, 
o the Bond is forfeited, This ought not 
> to be taken for Bona Notabilia. If the 
oods are under Five Pounds, or If They 
e Above Five Pounds, and the Two Dio- 
ſes, or the Peculiar Juriſdiction, are not 
bject to the ſame Archbiſhop, (vix.) when 
ne is under the Archbiſhop of Canterbury, and 

e other under the Archbiſhop of York, There 

uſt be ſeveral Probates, or Adminiſtrations, 

Wanted for che Goods in each — 

1 nd 


866 An Inſtitute of the Book Iy 
And ſo It is when a Privileged Perfon in Ons ben! 

of our Univerſities dies poſſeſſed of Goods ot (d, 

It and Chattels within the Univerſity, and af W-caulc 
within a Particular Dioceſs, The Probate ꝙ Me wi 
Adminiſtration, muſt be taken before the N 
Chancellor of the Univerſity, and the other Winiſti 
Ordinary. If one dies in a Journey in Aro. 

ther Dioceſs, and Hath more than the Va Wie, T. 

of Five Pounds about Him, This is not to be 
reckoned Bona Netabilia, [See Can. 92] hy Me 1: 

the Teſtament is to be proved, or the Adu. Wlriſdi 
niſtration is to be Granted by the Ordinary WH Th: 

of each Place. | 


By the 9 3 Canon of James the 1ſt. Bona Nytabilis ate t 
be accounted at Five Pounds at leaſt, (if not by Cem. dy ti 
ſition at a Greater Sum) lying in another Dicceſ or pj, P robatt 
culiar quriſdict on within the Province, beſides that where. o0ds 
in One Died. It being Decreed and Declared, That He d int 
who Hath not Goods in Diverſe Dioceſſes to the id one ſt 
Sum or Value, ſhall not be accounted to Have Bing N. 
tabilia, [See Canon 92. ] 


(>) Roll. I. mention this Canon, becauſe (b) Ou 
Abr. 999, 910. Law doth take Notice of it; inaſmuch 2 
Probates of Teſtaments, and Adminiſtrations 

belong to the Eccleſiaſtical Law. 
But The Forms of the Probates out of this 
Court Recite the Parties Having Goods and 
Chattels to the Value of Five Pounds, or Bins 
Notabilia, in Diverſe Dioceſes and Furiſdiftim Wikia; 
Generally; So that It is Inſiſted that It is 
ſufficient to make Bona' Notabilia if the Party 
lefr Goods to the Value of Five Pounds in 
(c) t Roll, Diverſe Archdeaconries, or (c) Counties, tho 
Abr. 905, within the ſame Dioceſs. (Q) [See Book 2 
p $60 ] For after all, if the Archbiſhop proves Ne 
a Will or Grants Letters of — 
ä when 


* 


I. 


Laws of England. 


867 


Ine When It * 2 d p — 8 2 it, It is 
t (d) void, but voidable only entence; | 

k we che Metropolitan hath Juriſdiction over e 
* e whole Province. Whereas if there are 1 Cro. 457. 
he „ Notabilia, and the Will is proved, or Ad- 

er iniſtration is Granted, by an Inferior Ocdi- 

0. ry In whoſe Juriſdiction Part of the Goods 

vs e, This is void in it ſelf without any Rever- 


by Sentence, as hath been ſaid; becauſe 

e Inferior Ordinary hath no pretence to 

uriſdiction in Another Diocels. 

The Probate of Every (e) Biſhop's Teſta- (e) g Inſt. 335. 
nent, Cc. doth belong to the Archbiſhop, tho 

e hath not Bona Notabilia. 


By the 4 F Am. ch 16. The Power of Granting 
drobate of Wills and Letters of Adminiftration of the 
pods of Workmen in Yards and Docks ſhall be Grant- 
d in the Dioceſs where They die, and Wages for Work 
one ſhall not be accounted Bona Notabilia. 


In this Court are tried All Cauſes of In- 
ance for Proving or Revoking ſuch Wills, or 

or Granting or Revoking ſuch Adminiſtra- 
ions; [See the 23 H. 8. ch. 9.] And All Cauſes 
oncerning Accounts upon the ſame; as alſo 
auſes concerning (f) Legacies bequeath'd in (f) 1 Ventr. 
uch Wills. But of late ſuch Legacies are ſuf- 233. 
ered by this Court to be ſued for in the In- 
erior Eccleſiaſtical Court, under whoſe Juriſ- 
liction the Executor Dwells. | See For the Fees 

df the Probate of Wills and Adminiſtrations 

be 21H, 8. ch. 5. and on this Act the 3 Inf. 


, 150. 4 Inft, 336.] 


0 

. the 25 H. 8. 19. The Appeal from this Court is to 
es e King in Chancery; who appoints Delegates By Com- 
n, Won to Hear and Determine the Appeal. [See Of the 
art of Delegates, infra,] 
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(8) 2 Bulſtr. 

3 & 4contr. 

2 Roll, Abr. 
233. 


Bool 2. ch. 6. 


ch) 4 Inſt. 
337. 


* Arcubus) is the Chief. Theſe Peculiars mn 
* annexed to the Officialty. The Juriſdigin 


An Inſtitute of the Book ty 
Therefore if the Delegates Revoke a yy 
Ge. (g They cannot Grant Letteis of Addi 


ſtration ; for their Power is to Hear and n, 
termine the Appeal. [See Of  Adminiſrajn 


The 
burt 
n all 
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The Archbiſhop of York hath the like Cup; 

3. (h) The Courtof Arches (Curia de Arai 
becauſe it was antiently Held in Bow-Chyg 
or in the Arched Church of St Maries in Che 
fide, London) is the next Eccleſiaſtical Com 
The Fudge is call'd the Dean of the Ar, 
tho' properly the Dean of the Arches hte 
Judge of a Deanery conſiſting of Thing 
Peculiar Pariſhes Exempt from the Bi 
of London; whereof Bow-Church (Eccleſu þ 


throughout the Province more properly hy 
longs to the Principal Official. 

The Perſons concerned in this Court arety 
Judge, Advocates, (All Doctors of the Cin 
Law) Regiſters, Proctors, &c. 

The Judge hath Extraordinary Furiſdifin 
in all Eccleſiaſtical Cauſes, except what be 
longs to the Prerogative Court. Alſo Al 
manner of Appeals whatſoever from Any l 
ſhops or their Chancellors, Commiſſaria 
Deans and Chapters of Cathedral or Coll 
giate Churches, Archdeacons or their 0 
ficials, firſt or laſt, are Directed Hithe. 
Alſo All Appeals from the Commiſſaries d 
the Archbiſhop of Canterbury are made to t 
Judge of the Court of Arches. | See they 
H. S. cb. 12.] But He cannot Cite Any Perl 
out of the Dioceſs of Another, unleſs It be a 
Appeal, &. [See the 23 H. 8. ch. 9. 


The Archbiſhop of Canterbury hath His 
art of Audience; the Auditor whereof Hath 


pal Official or Dean of the Arches. He 
: antiently been Vicar General of the Arche» 
iſhop in Things Spiritual, by Vertue of a 


D pecial Commiſſion. But Theſe Offices are 

a ſually united in One Perſon, who keeps his 

wb, ourt in Doctors Commons, as Vicar General, 

begs rincipal Official of the Arches and Audience, (i) (i) Lyndwode 
Our, +. the Offices of Principal Official and Vi- De Sequeſt. 
chu Poſſ. & EruR&. 


xr General are Diſtinct, as before obſerved, 
nd may be Given to Different Perſons. As 


icar General, He may Execute by Himſelf 
7  Commiſſaries all Eccleſiaſtical Juriſdiction 


n every Dioceſs becoming Vacant within the 
province of Canterbury, and Viſit the ſame, and 
uniſh ſuch Offences as are preſented to Him 
There is ſomething like x Court of Audience 
ept within the Archbiſhop's Palace, but He 
eddleth there only with Voluntary Juriſdi- 


ration of Biſhops, Granting the Guardian- 
ip of the Spiritualties of Biſhops Sede Vacante, 
Idmiſſion and Inſtitution to Benefices, &c. 
The Archbiſhop of York hath likewiſe His 
ourt of Arches and Audience. 


By the 25 H. 8. ch. 19. The Ajpeal from the Arches is 
0 the King in Chancery. 


4. The Court of (k) Faculties belongeth to 
tne Archbiſhop of Canterbury, and the Fudge 
is call d Maſter of the Faculties. 

He Holdeth no Plea of Contentious Juriſ- 
uiction, But His Power lies in Granting Di, 
Penſations; as To Marry, To eat Fleſh on 
Days Prohibited, as Every Dioceſan a 
make 


1" 


| all Things like Juriſdiction with the Prin- 


Frequens. v. 
lap. Vicarins 
Generalis. 


tion, as Confirmation, Election and Conſe- 


(Halnſt. 337. 
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870 An Tiſtitute of the Bobky 

make the like Grants; [See the 5 Elx 4 . 

27 Eliz. ch. 11. 35 Eliz. ch. 7. 21 Jae 1. 4 
28. 3 Car 1. ch. 4.] To be Ordained Deacon 
under Age; That the Son may ſucceed the f: 
ther in a Benefice ; That one may Have Ty 
or More Benefices incompatible, Gr. þ 
this Court are Regiſtred the Certificates of ij 
ſhops and Noblemen Granted to their Chy, 
lains to Qualifie Them for Diſpenſations n 
Pluralities and Non-Reſfidence. 


By the 25 H. 8. ch. 21. The Archbiſhop of Cary 
may Grant Diſpenſations to the King, and likewiſe Lia 
ſes to All others, of Things that formerly Uſed to, | 
Licenſed. Howbeit, of Cauſes not uſed to be Licen( 
no Diſpenſations ſhall be Granted, without the Appn. 
bation of the King and Council. 

Licenſes of Things whereof the Tax did heretofr 
Extend to 4 J. ſhall be alſo confirmed by the King's Get 
Seal, and enroll'd in Chancery, But All Others may be 
Granted by the Archbiſhop without ſuch Confirmatiq, 
unleſs the Party deſires to Have it enrolFd ; and then the 
Fee for the Seal ſhall be 55. and not above. And Al 
4 done by Vertue of ſuch Licences, ſhall be Good Me 


W. 

This Act ſhall not Inhibit the Archbiſhop of 7ork, not 
other Biſhops, to diſpenſe, as They are wont to do, bythe 
Common Law or Cuſtom. | 

During the Vacation of the See of Canterbury, The Guat 
dian of the Spiritualties ſhall Grant Diſpenſations, 


[See the 21 H.8. ch. 13. Concerning Pls 

ralities and Non- Reſidence, &c. And Of at 

Archbiſhop, Book 1. ch. 3.J 

(Jg Inft.338. 5. The Court of (I) Peculiars of the Archbi 4 
Report. Ca. ſhop of Canterbury is that which Hath a Peas 

nonicum. p. liar Juriſdiction in ſeveral Pariſhes in the Ct 

119, ty of London and in other Dioceſes, gc. with. 

in His Province; In All Fifty Seven. They 


are called Exempt Juriſdictions, not becauk 
3 The) 


i Lans of England. 


ey are under no Ordinary, but becauſe 
hey are not under the Ordinary of the Dio- 
Cc. For the Juriſdiction is annexed to 
de Court of Arches ; and the Judge thereof 
y Originally cite in theſe Peculiars belong- 
xs to the Archbiſhop. [See Can. 94.) 


By the 25 H. 8. ch. 19, Appeals from Places Exempr 
ch then to the See of Rome, ſhall be henceforth 
no the Chancery, and ſhall be Determined before Com- 
iſtoners or Delegates, under the Great Seal, Cc. 


Note, That there are Royal Peculiars and 

re Chapels, as well as Arcbbiſhop's Peculiars. 

here are alſo ſome Peculiar Eccleſiaſtical Ju- 
{ditions belonging to the King which be- 
nged to ſome Monaſteries and Religious 
loules. | 

From Theſe Peculiar Courts The Appeal 

es immediately to the King in His Chancery. 
See the 25 H 8. ch 19.] 

There are ſome Peculiars belonging to a 
dean and Chapter cr Prebendary, Exempt from 
uchdeacons only. This Extraordinary Pow- 

was Derived from the Biſhop by Antient 
ompoſition. Theſe may be Viſited by the 
iſhop in His Primary or Triennial Viſitation. 
n the mean time an Official of the Dean and 

napter or Prebendary is the Judge. 

From Hence the Appeal lies to the Biſhop of 
ne Dioceſs, 

6. The (m) Conſiſtory-Courts of the Archbi- (m) 4 Inſt. 
ops and of the Biſhops of Every Dioceſs are 338. 
din Their Cathedral Churches for Trial 
All Eccleſiaſtical Cauſes within the Dioceſs. 
ne Biſhops Chancellor is the Judge, (n) (r)3 Cro 65. 
ppoſed to be Skill'd in the Civil and Canon 2 Roll. Abr. 
aw. The Cauſes are managed by Pro- 286. 
tors, a Regiſter taking the Minutes or * 
0 


872 An Iuſlitute of the Book IF 
of Court. In Places of the Dioceſs far Re. 
mote, and Diſtant from the Biſhop's CM. Wlacun 

ſiſtory, The Biſhop appoints a Commiſyy 
(Commiſſarius Foraneus) to Judge in All Cause 
within a Certain Diſtrict, and a Regiſter g 

(o) Terms of Enter His Decrees. (o) He is ſaid to be: Niaic 

the Law, Cou- Superfluous Officer. (u. | 

elk Interp- The Biſhop has of Common Right the Pon. 

— 1 er of Inſtitution into Benefices, of Diſpenſing 

Commiſſary. in Common Caſes, and of a Primary ay 

| Triennial Viſitation over His whole Dioce 

' Theſe He Exerciſes in Perſon or By ki; Ne 


Chancellor. [See Of a Biſhop, Book 1. ch.; ] Wot 


By the 24 H. 8. ch. 12. From the Biſhop, or His Ch 
cellor, or Commiſſary, The Appeal is to the Archbilhy 
of Either Province Reſpettively. 


[See Of the Juriſdictions of ſome Deans aul 

8 _ 1. ch. 3. p. uy 49.) 

7. ( e Court of the Archdeacon is the 

(e)alnft.339. moſt Inferior Court; and is Holden in fuck Hen 

Places as the Archdeacon, either By Preſcrip- 

tion or Compoſition, hath Juriſdiction in Sp 

ritual or Eccleſiaſtical Cauſes within his Arch 

deaconry. 

The Judge of This Court is cail'd the O 
a 


The Archdeacon (or the Official in Hi 
Name) may Viſit annually (and by Cuſton 
Twice in a Year) the Clergy and lay 
within His Juriſdiction. He commonly Hath 
the Power of Granting Licenſes and Facultis 
Probate of Wills, and Power of Granting Lt 
ters of Adminiſtration, either Concurrent) 
with the Biſhop, or Excluſively. He has tht 
Cuſtody and Sequeſtration of All Vacant he 

nefice 
I 


h 1. Laws of England. 873 


and the Right of Induction of all 


, cum &c. But Theſe Powers are uſu- 
n Transfer d to His Official by Patent. 
tis Queſtion d, Whether an Archdeacon 


an Archdeacon, Hath any Original Juriſ- 
i&tion ; or Any Juriſdiction without Title 
y Preſcription or Covenant. [See Of an Arch- 
m, Book 1. ch. 3 


Ws 

In IN 

1. By the 24 H. 8. ch. 12. From the Archdeacon's Court 

of je Appeal is to the Biſhop or Dioceſan. But when the 

1 auſe is commenced before an Archdeacon of Any Arch- 
iſhop or His Commiſſary, The Appeal muft be to the 

| ourt of Arches. From thence to the Archbiſhop Him- 


If, But by the 25 H. 8. ch. 19. To the King in Chancery, 


8. The (q) Court of Delegates is ſo call'd be- Inſt. 
ſe the Judges are Delegated and ſit by Force ne 


al upon Appeals to the King in Three 232, 233. 


the es. 1. When a Decree or Sentence is gi- 
"+ Wc" in an Eccleſiaſtical Cauſe by the Arch- 


iſhop or Any of His Officials. 2. When Any 
Decree or Sentence is Given in Any Eccleſi- 
ical Cauſe in Places Exempt, or Peculiars, 
longing to the King or to an Archbiſhop. 
When a Sentence is Given in the Court of 
dmiralty according to the Civil Law. [See 
e 27 H. 8. ch 19. 8 Eliz. ch. 5. 

(r) If the Delegates in Eccleſiaſtical Cauſes 
in Ne Spiritual Perſons, They may proceed to 
71 communication. If They are all Laymen, 
is, e Fault is not in the Law, but in the No- 
Ie. nation. 

are, That All Appeals from a Diffini- 
e Sentence muſt be within 15 Days 
ne, che 24 H 8. ch. 12. 25 H. 8. ch. 19. But 
cs i the Appeal is from an Imterlocutory 
Yo. II. L 11 De- 


f the King's Commiſſion under the Great 2 Roll. Abr. 


(r)4 Inft. 327. 
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cree, It ought to be made within Tex Dy 
by = Cave Law. 85 
341. als from a Sentence given in the 
ER Cars of Chivalry, or Court Martial, in a G 
of Arms, are not By Vertue of theſe Starry, 
[See Of the Court of the Conſtable and Mai 
Ante. | De 
(t) Inſt. 343. 9. There is a Court of (t) Commiſſioner: i 
Review ; which Commiſſion the King my 
Grant as Supreme Head to Review the Dj 
finicive Sentence in the Court of Delegats 
notwithſtanding the 24 H. 8. ch. 12. and & 
25 H. 8. ch. 19. For there are no Work i 
Thoſe Statutes to Reſtrain Him; and th 
Pope, as Supreme Head by the Canon Lay, 
uſed to Grant a Commiſſion of Review aft 
ſuch a Diffinitive Sentence. [| See the 26 H 
cb. x. I Fliz. ch. I.] Beſides a Commiſſion d 
Review may be Granted ; becauſe tho th 
King Grants juriſdiction in Eccleſialtica 
Cauſes to His Subjects by Vertue of a 8 
tute, He does not Deprive Himſelf of I 
own Original Power. 

2. The Proceedings and Puniſhments in the 
cleſiaſtical Courts are Different from the! 
ceedings and Puniſhments in the Tempon 
Courts, and for Different Ends and Purpot 
Therefore I ſhall give ſome Account of Then 

As to the Proceedings in the Eccleſiall 
Courts. | 

The Proceedings in the Temporal Com 
are according to the Common and Stam 
Laws [See ch. 4 & F. poſtea.] But the Ech 
aſtical Courts Proceed according to 
Courſe of the Civil and Canon Laws, H 
tation, | See the 23 H. 8. ch. 9. | Libel or An 
cles, {See the 2 H 5. ch. 3.] Anſwer upon 

b 


' 


Proof By Witneſſes and P reſumptions [ See T Vent. | 
291. In what Caſes one Witneſs ought to he 
Allow'd.] A Diffinitive Sentence without a Ju- 

y; and after that for Contempt of the Sen- 

tence By Excommunication ; And it the Sen- 

rence is diſliked, By Appeal. An Appeal ( 4p- 

pelatic) is a Removing of a Cauſe in an Eccle- 

ſaſtical Court to a Superior Eccleſiaſtical 

Court. Hereby the Sentence is ſuſpended, 

till the Appeal is Heard and Determined. 


u) All Acts done after the ſaid Appeal in ) 4 laſt. 
4 cs of the Appellant are co be Reverſed. — . 
And tho' One is Excommunicated while the 2 Roll. Abe: 
te Appeal is Depending, He may bring Actions 233- 
av, a: Common Law. 
ſe For the Force of Theſe Words in a Com- 
1.1 miſion (viz. Appellatione Remota) See the 4 
n . 340. and Concerning Appeals, 4 If. 


339, 340, 341. It is ſaid that an Appeal is a 
Natural Defence, and cannot be taken away 
By any Prince or Power. (Qu.) 

In Criminal Cauſes The Proceedings of the 
Eccleſiaſtical Courts are By Inquiſition or ex 


eln Oficio Mero; or By Accuſation or ex Officio Promote : 
ba or By Denuntiation or Preſentment of the 
pou Churchwardens in Viſitations, &. See Clark's 
poll Praxis In Curiis Ecc leſiaſticis. Tit. 310, &c.] 


As to the Puniſhments in the Eccleſiaſtical 
Courts. 

The Temporal Courts inflict Puniſhment 
pon the Body, or by Pecuniary Mulcts, or 
By Forfeiture of Lands and Goods. But the 


Court 


eat 


cc kccleſiaſtical Courts inflict Cenſures and Pu- 
o 008 niſhments pro ſalute Anime and to Reform the 
by oy oward Man. The Eccleſiaſtical Puniſhmenrs 
une Purgation, Publick Penance, Excommu- 


O25 
Prod 


Ll1lz nication, 


— 


„ 


An Inſtitute of the Book I. 
nication, Interdict, Suſpenſion, Deprivation 
and Degradation. | 

r. Purgation is the clearing One's ſelf of; 

Crime, whereof He is Generally Suſpecked 

and of the ſame accuſed before a Judge; x 

upon a Common. Fame of Incontinency, . 

If the Party Denied the Fact, The] 

enjoyn'd Him Purgation or to clear Hi 

by His own Oath. [ See infra. ] and by th 
| Oath of Four, Five or Six Creditable Nei 

bours (more or leſs). The Oath of the pelt 

ſuſpected was to aſſert His own Innoceng, 

and the Oath of His Compurgators that the 

believed what He ſwore to be True. If H 

Purged and Cleared Himſelf after this Ms 

thod, He was to be Diſmiſſed and Declare 

Innocent. If He fail'd in ſuch Purgation, hy 

refuſing to make Oath of His own Innocency, 

or could not find the Number of Compurgz 

tors enjoyn'd, He was to be puniſhed by 

Publick Penance, as if He had been du 

(a) : Inf, Convicted by Confeſſion or Witneſſes. (u 

294 b. 295. a. Wager of Law by the Defendant and Eleven 

of His Neighbours, is ſomething like it. (& 

Of Trial, ch. 4. poſtea.] But now, 


876 
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* 


By the 13 Car. 2. ch. 12. Tt ſhall not be lawful f« 
Any Perſons Exercifing Spiritual or Eccleſiaſtical Juri 
ction, To Tender or Adminiſter unto any Perſon tit 
Oath ex Officio, or Any Oath, whereby He may | 
Charged or Compelled to Confeſs, or Accuſe, or u 
Purge Himſelf of Any Criminal Matter or Thith 
whereby He or ſhe may be liable to Cenſure and It 
niſhment. [dce the 16 Car 1. ch. 11.] 


So that by This Statute the Oarh as to ti 
Party Accuſed is taken Away. But ths 


only as to that Part of the Form and Met 


Chit, Laws of England. 
of Purgation ; for the Statute breaking in 
upon the Canon Law, or an Eccleſiaſtical Cu- 


n aom, cannot fairly be Extended further. Here 
i ſtill a Legal Purgation left, tho' not the 
Haniel. For It Remains that the Party Ac- 
td, cuſed ſhould Declare His Innocency withour 
; 4 WOath ; and that the Compurgators may ſtill 
6; Wfvcar as to their Belief that what He ſays is 
% True or Falſe. Tho“ ſome maintain That 
Ache Oach being taken away, the Foundation 
the of che whole Proceedings, That All the 
in Proceedings Of Purgation upon Common 
n WH F2me do fall too. 
of But ſubſequent Practice, fince the Scatute, at 
hey WW Archiepiſcopal, Epiſcopal and Archidiaconal 


Viſtations, (Contemporary Expoſitions upon 


Me che Meaning of the Statute) ſhews the Con- 
rd Wcacy Opinion of Thoſe that could beſt Judge 
ot the Intent and Deſign of our Legillators. 
„ Beſdes, if This Branch of the Eccleſiaſtical 
Discipline ſhould be taken away, and Com- 
mon Fame is of no Force to ground a Proſe- 
cation, Many Shameleſs Lewdneſſes, and Scan- 
I cdadous Immoralities muſt go unpuniſhed, and 


Net be ſuffered to Reign and Triumph. Ideo 
dere. 


2. Publick Penance is a Puniſhment impoſed 
for a Crime by ſtanding in ſome Publick 
Place, and making an Acknowledgment of ir, 
to ſatisfy the Church for the Scandal given 
By an Evil Example. In the Caſe of Inceſt, 
BL Cc. the Sinner is uſyally injoyn'd 
to do. Publick Penance in the Cathedral or 
Fariſh-Church, or Publick Market, Barefoot 
and Bareheaded, in a White Sheer, and to make 
an Open Confeſſion of His Crime in a pre- 
ſcribed Form of Words, &c. For Smaller 
7 GIS Faults 
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Faults a Publick Satisfaction or Penance i to Me P. 
made in the Court, or before the Miniſter ad] e In 
Church-wardens, or ſome of the Pariſhioner, ot ſh 

as in Caſes of Defamation, &. 
Penance may be changed into a Fine, 
Sum of Money, to be given to Pious Uſe 
(x) 31oRt.150. which is call'd Commuting. (x) But the Judge 
Flas. 336. ought not Direaly or Indirectly to take ay 
Thing thereof to His own Uſe, or for the A. 
ſeſſment thereof, or Encring the Publick Ag, in 
If He Doth, It is Extortion. Quære, If R M nicat 
takes only His Cuſtomary Fees. 0 8 
(y) Innſt. 133. 3. (y) Excommunication is an Eccleſiaſtici vice 
b. 134. a. Cenſure by which a Chriſtian is Exclude 
from the Communion of the Church in &. 
cred Rites and Privileges, and from the Com- 
pany of the Faithful; or at leaſt from recein. 
ing the Sacraments. The Firſt is call the 
Greater Excommunication, The Second (viz, 
An Excluſion from the Sacraments only, is 
The Lefer Excommunication, which is ſl 
dom put in Practice In either Caſe The Of. 
fender is diſabled to do any Judicial Act, 2 
To ſue, To be a Witneſs, &c. tho' He may 
be Sued. But Every Excommunication doth 
not diſable One. For If a Mayor and Com. WE Ch 
monalty, or Any other Corporation Aggte. 4 
gate, bring an Action; An Ex communication an 
of the Mayor, Ce. ſhall not diſable Them, Mee 
becauſe They Sue and Anſwer by Acrorney. Wi »* 
(2) 1 Inſt. Otherwiſe It is of a Sole Corporation. (2) [5 
134. 2. contr. Tf Executors or Adminiſtrators are Excommi- mt 
Finch ch. . nicated, They are diſabled to Sue as Execu- il 
p. 168. tors, becauſe They which Converſe with 1 WR? 
| Perſon Excommunicated, are Excommunica- E 
(a) i Inſt. 134. ed alſo. (a) If a Biſhop is Defendant, An of 
a. Excommunication by the ſame Biſhop again 
| the 


p * | - 2s; EE. 
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that the Party hath made his Satisf 
che Church. a 
be (f) Biſtop, unlas the Biſhop u ben 

N. B. the (f) Biſhop, unleſs the Bi is 
95 x" Sea, Or in "cal or unleſs che Cen 
8 Rep. 68. by One that Hath Ordinary Juriſdiction, ay 
1 loft. 134. a. 5; immediate Officer to the King's Courts; x 
the Archdeacon of Richmond, or 2 Guardin 
of the Spiricualties when the See is Vacan 
If the Biſhop certifieth the Excommunicaiq 
under Seal and Dieth, yet the Certificate; 
Good; and tho' the Bi op is in His Doc 
The Certificate of the Chancellor or Vice 
General of a Contumacy or Contempt toth 
Church, directed to the King in His Cha. 
cery, and Reciting that the Biſhop is in Rem 

tis, ſhall not be Traverſed. 

An Excommunication certified under the 
(8) r Inſt. Seal of the (g) Commiſſary or Official, vil 
134.2. not be Allowd. An Excommunication may 
y Roll. Abr. be certified by the (h) Delegates of Appeals 


883. [See Of the Courts of the Univerſities, ch.: 
ch) A Inft.327. poſt. 
Dyer 371. 


(ij. N. B. 64. _ (i) If the Sheriff doth Deliver Offenden 
: Committed upon the Writ of Significavit with 
out Order of Law, upon Complaint of th 
Biſhop, &c. into Chancery, A Writ ſhall d 
awarded to the Coroners to Apprehend the 
Party Excommunicated, and an Attachmen 
to Cauſe. the Sheriff to Appear and Anſwer 
the Contempt. | 


By the 5 Eliz. ch. 23. Writs De Excommunicato Capind 
ſhall iſſue out of the Court of Chancery in Term- tim 
and be Returnable in x. B. *%c 

If in the Ercommunicato Capiends The Excommunicatt 
Party hath not a ſufficient Addition according to the 1 
F- eb. 5. Or if in the Signifeavit It is not contained * 


\'7; | Laws of England. 


upon a Cauſe or Con- 


- Excommunication 
| pt of ſome Original Matter of Hereſy, Refuſing to 
= His Child Baptized, To Receive the Sacrament, To 
ne to Divine Service, or for Error in Matters of Reli- 


00 rine, Incontineney, Vſury, Simony, Perjury in 
C — Court, or Idelatry, He ſhall not incur 
be Penalties in this Act. (vix.) For His Contempt 
not Rendring Himſelf Priſoner upon the 


apias, Cc. [See the Act at large.) 


5 n other Caſes beſides the Ten Caſes mention d 
lee Wn the Statute. But the Court hath inſiſted 
That the Crime mult be Specified in the Writ; 


nd even in a Cauſe of Defamation, that the 
defamatory Words ſhould be Recited; (1) 


(k) So that This Statute does not Require (k) 3 Cro, 
e Capias with Proclamations and the Penalties 197, 199. 


hat It may Appear to the Judges whether the (1) 2 Inſt. 623. 


th! Wpicitual Court hath Cognizance of the Cauſe, 383. ASE, 
wil pon which the Party was Excommunicated. 

may WW) For no Excommunication can be pro- 

al; Wounc'd for a Temporal Cauſe, but by Act of cm) 2 Inſt. 


Parliament. | a 
Thoſe that Die under the Sentence of Ex- 
ommunication cannot receive Chriſtian Bu- 
ial. [See the Rubrick in our Liturgy.] 

4 An Þnterdi& is an Eccleſiaſtical Cenſure 
dy which Perſons are Prohibited to Hear 
Divine Service, or to have the Sacraments 
\dminiſtred to Them, or Burial; Or when 
Dirine Service is forbidden to be had in 
uch a Place or Places. An Interdict of 
Perſons followeth the Perſons where-ever they 
Remove. An Interdi& of Place is only with 
egard to ſuch a Church or Place; and then The 
erlons may be receiv'd into another Church, 
Put not into their Own, There is alſo a Mit 


In- 


527. 


— 
* 


Church, G&c. are Subjected to this Cena 


a a Suſpenſion ab Officio or Beneficio, or ab gf 


vine Service there. [ See the 5 & 6 Ed. Gd. 


whereby a Clergyman is Deprived of His 0 


cleſiaſtical Caſes. 
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Interdict, when Both the People and 


But this Cenfure Hath been of long Tims 

5: Suſpenſion is a Cenſure whereby Fc 
aſtical — are forbidden to Exercif, ry 
Office, or to take the Profits of their Bey, 
fices, or where they are forbidden By g 
them, in Whole or in Part, for a cer 
Time or for Ever. Hence It is faid ther 


©: Beneficioa. Clergymen are only liable y 
this Cenſure. But there is a Suſpenſion whig 
Relates alſo to the Laity (viz.) A Suſpenin 
ab Ingreſſu Eccleſiæ, or from the Hearing of 


bregularity is a Canonical Impediment, ariq 
from fome Infamous Crime, or Defe& of l 
dy or Mind, To take Orders, or, if altea 
in Orders, To Miniſter in the ſame. Th 
Cenſure is out of Uſe, tho' It is Inflicted h 
a late Canon. | See Can. 113. ] 

6. Deprivation is an Eccleſiaſtical Cenlun 
by which a Clergyman is Deprived of Hi 
Benefice. 15 | 

7. Degradation is an Eccleſiaſtical Cenſn 


ders. It is otherwiſe call'd Dt A Sa 
tence may not only be given for this Purpol, 
but che Clerk may be ſolemnly Strip'd of fi 
Clerical Habit. | 

From All theſe Puniſhments Appeals mi 
be made to Higher Courts, as in other Is 


Thus much Of the ſeveral Kinds of Cout 
of the largeſt Extent, or of Thoſe that * 
Diſperſed throughout the Kingdom. 


CHA! 
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CHAP. l. 


Particular, Limited or Exempt Juriſdi- 
ions (vis.) Of The Marſbalſea, Of the 
Lord Steward, &c. to Enquire of Felo- 
y By Confederacy, &c. Of the Lord 
Steward of the King's Houſe, Concerning 
Treafons, Felony, Bloodſheding, Ge. 
Of the Courts within the Principality 
of Wales, Of the Dutchy-Chamber of Lan- 
caſter, Of the Courts of the Counties 
Palatine, Of the Courts of the Cinque 
Ports, Of the Court of the Stanaries, 
Of the Mayor of the Staple, Of the 
Courts within the City of Landon, Of 
the Courts in Other Cities, Towns Cor- 
porate, Boroughs, &c.Of the Courts of 
the Univerſities of Oxford and Cam- 
bridge. 

PHE Particular Cours and Limited Juriſ- 
ditions, or Thoſe which are not Dil- 
red throughout the Kingdom, are The 
durt of the Marſhalſea, The Court of the 
4 Steward, &c. to enquire of Felony by 
dnfederacy, &c. Of the Lord Steward of the 
ws Houſe Concerning Treaſons, &c. Of 
e Courts within the Principality of Wales, 
| the Duchy Chamber of Lancaſter, Of che 


wiies Palatine, Of the Cinque-Ports, Of The 
Court 


the Several Kinds of Courts that are 


983 


An biftitute of the Book ty 
Court of the Stanaries, Of the Mayor of th 
Staple, The Courts within the City of Ly, 
Of the Courts in other Cities, Towns-Corm, 
rate, Boroughs, &e. Of The Courts of the 
Uni _—_ 4 Oxford _ 3 
„ e Particular Courts, Let It 

46) alaſt 548 again obſerved, That ſuch Juriſdi&ions Dar 
gating from the General Courts of the Con. 
mon Law are always to be taken ſtrich. 


Cee p. 354. Avte.] 


Of the Court I. The Court of the (o) Marſhalſea is 2 Cn 
of the Mar- of Record at Common Law, Ordaind o 
ſhalſea, &c. Hear and Determine Syits betwixt Thoſe « 
co) Crompt. the King's Houſhold and others within the 
Jor. 102. Verge (ſo call'd 4 Virgd, a Rod, which th 
— , Marſhal carries) or within Twelve Miles 
Inſt. 130. the King's Lodgings. Tho' the King got 
6 Rep 20,21- Out of the Bounds of the Verge for His h- 
10 Rep. 71, creation, If the Houſhold continues wben 
72s 73-74-75 They were, This is no Removing. When 
F The King goeth in 1. ec There the King 
moveth with his Houſhold. [See 13 Rich. 2 
Stat. 1. ch. 3.] 

This Court is Held in Southwark, and Hat 
a Priſon belonging to it called the Marſballa 
The Judges of This Court are the Stews! 
of the Court and Marſhal of the King's Hou: 
hold. Their Offices are for Life. And tho 
the Marſhal be one of the Judges, He ſees to 

that the Execution be done. 
As to the Furiſdiftion of this Court, It our 
Settled by Statute. For, on 


: 


By Articuli ſuper Chartas ch. 3. or the 23 Ed. 1. Tie WT.) 
Steward and Marſhal of the King's Houſe ſhall not Hol 
Pleg of Freehold, neither of Debt nor of Covenant, uc 
of Any Contract, but only of Debts and other Ty 


* 


— . 
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he people of the ſame Houſe; Of Contracts and 

unn that One of the King's Houſe ſhall have made 

+ Another of the ſame Houle, and in the ſame Houſe; 

Treſpaſs done within the Houſe, and of other Treſpaſles 

ne within the Yerge. 


Iv 


— 
S 5 


* 
2 


This is the Proper Juriſdiction of this 


(p) So that They cannot Hold Plea but of p) 2 rag. 
tree Actions (viz.) Debt, Covenant, and 5,48. 
reſpaſes. In Debt and Covenant Both the 10 Rep. 74, 
parties muſt be of the King's Houſhold. In 75: 
[reſpaſſes It is ſufficient If One of the Parties 

x of the King's Houſhold But tho' the Act 

peaketh Generally of Treſpaſſes, yet Treſ- 

aſſes Ji & Armis are only to be underſtood ; 

s Battery, Taking away Goods; not Treſ- 

aſſes Quare clauſum fregit, Treſpaſs and Eject- 

nent, Treſpaſs upon the Caſe, nor Any other 

Perſonal, Real or Mixt Action. 

For the Expoſition of this Obſcure Act ſee 

her in the xo Rep. 74, 75. 2 If. 548, 


$49, 


By the 5 Ed. 3. ch. 2. & 10 Ed. 3. Stat. 2. ch. 3. Error 
ſhall be amended in the King's Bench. 
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The Court of the King's Palace at Weſtminſter - 
vas erected by King Charles the Firſt by Let- 
ers Patents, and made a Court of Record ; 
be Liberty whereof Extends Twelve Miles 
ound 7/hiteball, The Juriſdiction was ſince 
onfirmed by King Charles the Second. 

The Judges are the Steward of the King's 
ouſe and the Knight-Marſhal, and the Stew- 

d of the Court, who is always a Lawyer. 


In 


- 
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In this Court 12 Miles Round 7hitebsll the 
Have Jariſdiction to Hold Pleas of All 1200s 
ot Perfonal Actions whatſoever, as Debt, Th 
paſs, Battery, Slander, Trover, Actions on d. 
Caſe, &c. | 
The Proceedings of this Court are By At, 
ment or Capias (which may be Had at eu ess, 
Places within the Liberty) upon which M icio 
Defendant is to Give Bond with Sureties f 
His Appearance at the next Court; and r in 
His Appearance He muſt put in Bail to en 
{wer the Condemnation of the Court. Th 
Reſt of the Proceedings are according to 
Courſe of the Common Law. If the Cauky 
Conſiderable, It is uſually Remov'd into the 
King's Bench or Common Pleas by an Hi 
„ * cum cauſd. ¶ See the 8 H. 6. ch. 10.] Other 
wile a Caule is brought to Trial in Four 
Five Days. | 
For The Fees of The Marſhalſea or Fal 
Court, See The Compleat Solicitor, p. 389, 


Ofthe Court II. The Courts of the (q) Lord Steward, Tn 
Steward, G. ſurer and Controller of the Ring: Houſhold, 1 
Toenquire of Enquire of Felony for Confederacy, Conſpiring aul 
Felony for Imagining (by the King's Sworn Servants ut 
1 der the Degree of a Lord) To Murder th 
” King, or Any Lord, or Any other Perſon 
(Valnſt. 135. the King's Privy Council, or the Steward 
Treaſurer or Controller of the Kay: 

Houſhold, is Held by Vertue of the 3 H. 7.4 

14. [See Book 3. ch. 1. pag. 600. ante. Al 


For the Expoſition of this Statute, ſee 3 i: 
38, 39. 
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h 2: Laws of England. «887 
he (r) Court of the Lord Sreward of Of the Court 

der 4 or, in His Abſence, Of ad — the Lord 

Freaſurer and Controller of the King's Houſe the Kh _ 

xd Steward of the Marſhalſea, hath Furiſ* your Sr. 

en to Enquire of, Hear and Determine (r)2 Inſt. 549. 

11] Treaſons, Miſpriſion of Treaſons, Mur- 4 1. 135. 

ders Manſlaughcers, Bloodſhed and other ma- 

itious Strikings, whereby Blood ſhall be ſhed, 

n Any of the Palaces and Houſes of the King, 

rin Any Other Houſe where His Royal Per- 

on ſhall Abide. ; 

And this Juriſdiction is given by the 33 H. 

. ch. 12. [See the 33 H. 8. ch. 12. at large, 

herein the Solemnity of the Trial, and the 

anner of the Proceedings are ſet forth. And 


ee ; Inft. 140. and Book 3. ch. 3. pag. 697, 
8, 
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IV. The Courts within the Principality of Of the Courts 
als, and Their Juriſdiction, are ſettled by Acts within che 

ff Parliament. The Principality Conſiſteth of Principality of 
welve Counties, Beſides the Shire of Mon- Wiles. 


— FS amr 
* 


4 
| 
| 


Tra oth, and other Lordſhips and Manors united 
1, 8880 S, Herefordſhire and Glouceſterſhire. 
p 200 


By the 34 & 35 H. 8. ch. 26. There are General or Quar- 
er-Seſlons in each County, County-Courts, Hundred- 
urts, Turns, Leets Court-Barons, Corporation-Cou"ts, c. 
There ſhall be kept a Sons twice Every Year in Eve- 


vac of the Twelve Counties of Wales ; which Seſſions ſhall 
my 4 all'd The King's Great S ſions of Wales, The Fu- 
j ices of Thoſe Courts ſhall have Their Offices by Letters 
] Patent under the Great Seal, to be Executed by Them- 


elves or Deputies And Theſe Juftices may Holi Pleas 
or the cy nn in as large a Manner as the King's Bench, 
c and allo Pleas of Aſſes, and All Other Pleas and Actions 
neal, Perſonal and Mixt, in as large a Manner as the Lord 
Chief Juſtice of the Common Pleas, ©, They ſhall alſo 
Hear and Determine All Criminal Offences * 

o m- 
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At Inflitute of the Book ty 
Committed within their ſeveral Limits, according toi 


Laws of Exg/and. Alſo Recoveries and Ine; 1 
before the ſaid Juſtices of Lands within Their Author 
Plea 


as is uſed before the Chief Juftice of the Common 
Errors and Judgments before Any of the Juſtices int 
Great Seſſions in Pleas Real, Perſonal and Mixt ſul Or. 
Redreſſed by Writ of Error out of the Chancery of uam 
returnable before the Juſtices of the King's Bend, a 
other Writs of Error are in England. 
No Execution of Any Judgment given in Any bi 
Court ſhall be ftaid by any Writ of Falſe Judgnen, Jy 
if upon Purſuit of the ſaid Write, The Judgment ul ut 
Reverſed, the Party ſhall be reſtored to All that EH ert 
by the ſaid Judgment, according to the Laws of Enylal 


[See the Statute at large, By which the 
riſdiction of the Courts are plainly Declan 
and Eſtabliſhed, and Their Proceeding: Order y 
to be according to the Laws of England. V 1 
alſo the 27 H. 8. ch. 26. 18 Eliz. ch. 8. andthe he ( 
xx & 12 V. z. cb. 9. For preventing Frivolow..q 
Suits in the Principality of Wales.] 

The King's Writ ought not to go into ti me 
Principality, tho* a Quo minus out of the Mom 
chequer is often ſent thither. [See 1 Ed. G. 
10. 5 Elix. ch. 23.] | 


Of the Court V. The Court of the Dutchy-Chamber of nds 


of the! — caſter is Held at Weſtminſter. 


The (s) Officers of the Dutchy- Court . 


(5) 4 Inſt. 206. the Chancellor, who keeps the Seal of bert 
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Dutchy at Weſtminſter; The Attorney G- 
neral, Four Counſellors, A Receiver Gens 
ral, Clerk of the Court, Auditors, Survey: 0 
ors, Meſſenger. There is an Attorney a," 
the Dutchy in the Chancery, and Another n 
the Exchequer. 


I 


Ch: #90. Lans of., England. XR. 889 


Furiſdiction of this Court is For or(t) 2 Dany, 
| LEY — Holden of the King in Abr. 286. 
Right of His Dutchy, within or without the 

unty Palatine of Lancaſter; See the x Ed. 4. 

Jr concerning Bonds and Aſſurancęs of the 

me; or concerning he Revenue gf the 


Dutchy. (u) But whatever e to the Ju- u) Hardr.) 
ſliction of the Dutchy may be Determined 177. 
1the Court of Exchequer. ( Where The (w) Hob. 77. 
Dutchy claims Jut iſdiction in reſpect of the7 8. 
erſons, as becauſe the Suitors dwell. within! — 157, 
he. County Palatine; or where the Dutchy 

etains Bills concerning Lands lying out of tbe 
dunty Palatine within the Precincts of the 
Duchy, but not Holden of it; A Prohibition 

nay be awardect. * 

The (x) Proceedings in this Court are as in (x] Plowd. 72. 
he Court of Chancery by Engliſh Bill, &c. Crompt. Jur. 
nd by Decree. But this Court is not a Mixt fr DE 
ourt as the High Court of Chancery. n“! 
ome Caſes this Court claims its proper Cu- 

oms, and Admits a Small Mixture of the 

ommon Law. | | 

What. Grants and Leaſes may be made of 

nds within the Survey of the Dutchy, and 

nder what Seal, See 4 Inſt. 209. 


# * 
” 
* 
* 
— 
% 


t als by the 1 H 7. The Dutchy is ſeparated frota other 
fette eberitance of the Crown, and ſettled in H. 7. and His OS . 
tits, [See Plowd. 221. 4 Inft. 209. | 


Note, That the Act ſays His Heirs, (y) with- ( Plowd 
ey df hut ſaying Kings of Exgland. [See the 37 Hg. 223. 
cri” 16. 20 3 Pb. & M.ch. 20 8 4 Inft. 206, 


| 209, 210, 
by the 32 H. 8. ch. 20. 1 Ed. 6. ch. 14. 1 Eliz. ch. 31. | 

phe Statutes' of Mongfteries and Chantries) All Lands, &c. 

cel of the Dutchy given to the King, are within the 
rey of the Duty. 


WI. I. M m m {See 
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be courts VI. (2) A County. Pulatine is an Exempt 
— — Coun- riſdiction; where the King's Writ — * 
ties Palatine. ['See the 5 Elix. eb. 23.] It is fo call'd 40 
(2) Crompt. 2niratu & Palatio Regis, becauſe the Owen 
Jur. 137 a. thereof Had Jura Regalia, or King- like Right 
1. and Authority. For they mieht Pardo Tres 
8 lions, Murders, Felonies and Outlawries ther 
er upon. But many of theſe Rights ate taken! 
way from thoſe that Have Counties Palatiz 
(a) 1 ventr. and are annex d to the Crown. (a) Conti 
155. Palatine Probably were erected, at ſitff, by 
4 Inſt. 204 cauſe they were adjacent to the Enemies 
Countries heretofore”; as Lancaſter and Yn 
Buam to Scotland, and 'Chefter to Wales ; that the 
:v|  Tnhabitants might Have Adminiſtration of Ju 
. fticeatHome, and remain there to ſetute iq 
Country from Incufſions. In the Erecting d 
Them theſe Things were to be Oblerned 
(viz.) To Have a Chancery, Writs unde! 
Seal, To Depute Juſtices as well touching 
Pleas of the Crown, as All other Pleas totich 
ing the Common Law, Execution of Writ 
making Officers, and all other Regal Righs 

belonging to a County-Palatine. _ 
(b) The King may make a Connty-Palatin 
by His Letters Patents without Parliament 


, 


(b) 4 Inſt. 204. 
Crompt, Jur. 


839. b. 


4 — 4 

— 2 * 

— r > often, 3 i = 
Ve * 4 


_ By the 27 H. 8. ch. 24. None but the King hall bit 
Power to 1 Treaſong or Felony, Sc. to make} 
ſtices of Aſſiſe, Peace or Gab. Deliyery, notWithſtaudi 
Any Grant or Preſcription, [ ut Tee Of the Colt 
ty-Palatine of Lancaſter, poſt.] And All Writ 
diftments, nd Proceſſes dei County-Paſatine, of & 
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ther Liberty, ſhall be made in che King's Name, Tt a 
Owner of flich County-Palatine or Liberty. And in i 


— — 


„0 EAN < 4 4.1 ——_— —_ — 
- . * r 


— — — 2 — <onete 2 
TT * 


—— —— 
= a 


- 
— — — — — — 


— 


- - - p 


— = 
— <— 
7 —— 


Abu tg 8 Hand. | 891 


o Aa N de es ſhall lhe ſuppoſed 
F 8 


uw 


F 7 8 


8 tha 215 DINE 17 4. FY ch Payee, 

teen arid. Vekarious 8 its i in Counties 

alatine.* 

; All Pleas of Lands, c. and All Contracts, 

juſes and Matters arifin 5 within the County- 

A are to be Heard and Judi ally De- 

min'd within the ſaid County-Pal 2 11 ex- 

— t in Caſe of Fee, bie ek Plea, or Fo- 

eigtl Wouchet. (n) But the Plaintiff in the (v) 4lnſt 21H 
burts at Weſtmi my Alledge Things Tran- 


2 2 yet de e. County, tho' done 

un n > ebrty Pla me, the Defendant can- 

wy Te plead to the Jeriſgidion of the Court, 

the War ic was done, Se, Within the County-Pa- 
ane. Le alticiff ſuppoſes the Tran. 

i or Cauſe of in the County- 

pd alatine, That may be pleaded to the Juriſ- 

vel, Widiog,”' Otherwiſe It js © ae Local. 

dür o) No bat 15 the County- ) Ing. 
hing AP al:tine ought to he compelld rw Any Witt —— | 
acer Proceſs to 'Appear or Anſwer Out of the 
* e in Any Caüſe; Except for Treaſon or 

ige ieee 


fror. 
| The County-Palatinhe ſhall have Forfeitures 
Lands and Gods for High Ticaſon by the 
Common Law, not for Treaſons or Forfei- (el Aluſt 205 
ſes given By Act of Parliament after the Compt. Jur 
ſection of the County -Palatine. 139. a. 
Where a Statute ib a General, County-Pala- 
des ſhall be Word by it. 

There are Four” Counties Patarine, and 
wr Courts to Exerciſe the Juriſdiction which 
longs to Them, (viz.) The Court of the 
ounty-Palatine of Lancaſter, The Court of 
County-Palatine of Cheſter, the Court of 


M m m 2 The 
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the County. Palatine of Durbam, and the | 
(a) 1 Saund. Court of the County- Palatine of Eh. (4) By 
74. Theſe are Reckon'd Amongſt the Superig 
Courts. I ſhall ſpeak. of them ſingly, thy * 
what I ſhall ſay of One, may often gin 
Light to Underſtand the Nature of the 0 | 
thers. - 
1 ' County- -Palarine of Laneeftr is I 15 


(e) 1 Vent. (e) Act of Parliament... 1 = 
157. In the County Palatine. of Loncape Tim 7 
(f) 2 Lev. 24· is a (f) Court, of Equi. J 
1 Ventr. 156 The Chanceftos 3 is thi 2 5 00 it. "I 0 
177 © Chancellorſhip both County a V 
=” TR Putchy have a Long Time (6 We in One Px 7 
wy fon, bur They have Diftinck Capacities; b I 


that It is che ſame Thing as if They ve 
in, Two res Berle. PU 70 
( ands Held of the Dutchy o Lanealy | 
= =—_— and ly ing in the e may bel ur 
for in the Court of Equ 
(i) 41nft.204. There are alſo Chee: fc (i) Law, for Gai 
Actions and Pleas; of [the 7. e and Juſin 
| therein u eee ee Of 99 Book 2. d 
3. p. 416. Of ecoveries, 433. ( 
05 ar * e of Lands in ho Ce e 
to be had in the Court of the Couney-Palati 
and cannot be had at Weſtminſter] 
(1) 4 Inft.205 (1) If Iſſue is Joyned in the King's Bench! 
221. Common Pleas triable in the County-Pa 
Crompt. Jur. tine of Lancaſter, It ſhall be. Tried in ti 
137. a. County of Lanca after, and Remanded thiths 
But where Part of an Action ariſeth at C 
mon Law, and Part in a Franchiſe, The Co 
mon Law ſhall be Ned, d. | 


mr Jani \P 1 IT 3 
Gb irt ef England. 


? 


iy de 2 M. 8. & 24. The. Juſtices of Are and Gai 
pellvery and of the Peace are aſſigned by Commiſſion un- 
Er the Seal of the County-Palatine of Lancaſter. 


! 
" 
0 


riot 


tho 


[See Concerning the Dutchy of Laxcaſter 

the 2 & 3 Ph. & M. cb. 20. And Concern- 

ing Writs of Significavit and Excommunicato Ca- 

piendo, 5 Elie. ch. 23.) ; 2 54 las 
2. (m) The County-Palatine of Cheſter is (m, CY 

by Preſcription. And the King's Writ ought 217. 3, 

not to come, or to be allow'd, within the Crompt. jur. 


2 County -Palatine, but under the Seal of 137. 
de faid County-Palatine, except Writs of * Dauv. Abr. 
e. proclamation. [See the 1 Ed. 6. eb 10.] FO 
56 In the Court ot Exchequerat Cheſter (the Chan- 

"7 Court for the County-Palatine) The 

; cbnberlain of Cbeſter (who Hath the Juriſdi- 

an of a Chancellor) is Fudge in Equity, 
ke and in Matters at the Common Law, within the 

Gi ſaid County. For This Court of Chancery is 
: Mixt Court, as the High Court of Chan- 

ie cery at Weſtminſter. He is alſo a Conſervator 

c the Peace by Vertue of the ſaid Office. 

/ There is alſo a Vice Chamberlain, who is the 

u cbemberlain's Deputy. But the Chamberlain, 

"For His Deputy, cannot Decree Any Cauſe 

5 wherein He Himſelf is Party, but He may 

Da Complain in the High Court of Chancery. 

" th It a Defendant Dwells out of the County-Pa- 

wy latine, One of the County-Palatine may com- 

00 plain in the High Court of Chancery of Eng- 

00 md for Matter of Equity touching Lands or 


Goods. For when Particular Courts fail of 
I The General Courts ſhall give Reme- 


The Fuſtice of Chefter Hath a Court and Ju- 
riſdictim to Hear and Determine Matters of 
the Crown and of the Common Pleas with- 

M m m 3 in 


4n mietet Bo ok N 
in the ſaid unty-Palatine he hs 13 


Elix. ch. 8. Of Fines and Recov: ies Tevied's 
well within the County Palatine oſ Chee, x 
of the City of Cheſter. Nang ee the 2 Ed. 6 7 
28. 27 7457 5 9. 2 mo 15] 
[See rl be goceraing| Writ 
of Ene, a to the © e the 


Exchequer for Any Matter wherein 
| . - +. cxedeth according to the Courſe of the 
| "> £1: 11 8000 EW, gr | to the Fuſtice: of Cbeſter. And 1 
| the 5 Eliz. ch. 23. Concerning Writs of . 
vifecvñt and | Excommunicato Copiende.] 


7 AS 3. (Pp) The County, Palatine of Durham bs 
216,219. "ing Parcel of the Biſhoprick- of - Durham, is bj 
2 Roll. Abr. Preſcription, where The King's Writ runnetm 
g. not; for It is a Royal Franchiſ. 
The Toric of the Hi of Durham ex 
tends to All Places betwixt che Rivers Tine an 
Teſſe; and td the Manors of other Men, a; 
well as to Th Degel r FO e * 3 
the x7 188 
n the. C 
eq) 4Inft 218. a OUT; 1 (g —. and 2 Chancellor 
Crompt. Jur. It is a Mixt Court, both of Law and Equit; 
138. But It Pilkercch from other Courts: herein 
That If an Erroneous Judgment is given ei 
ther in . upon a Judgment there ac. 
cording co Common Law, or Before the J. 
ſices of v2.4 Biſhop, A Wrix of Etror ſhall be 
brought before the Biſhop Himſelf. And Ii 
He gives an Erroneous Judgment thereon, \ 
Writ 55 rcor ſhall be ſued our, Rerurnable 
90 th ©: $4 g's Bench. If the Biſhop, (who 
ought o Right to Others) does Wrong 
Wichin 5 County- Palatine, Juſtices ſhall be 
Aſßgned too Hear and. Determine the Caſe; 
for Hs; cannot. be Judge 1 in His own Caule. 
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and Liberties ; and the King's Writ doth not Ports. 


cat Lens of England. 69 


Bus may be Levied here [See 5 EL bal) 
q 45 coueries Suffered, [See 27 Elix. ch. 9.“ 71 


ae A. 8. ch. 24. The Biſhop of pur f nd His 
Robin! Saler of the County-Palatine alter of 
the Peace within the ſaid County-Palatine. N 


dee the F Elz. eb. 23. Of Writs of Si nifica- 
ot and Excom. Capiend. Alſo the 31 Elis. ch. 
9. For Writs upon Proclamations and Exigents, 


c. | 1 
(r) The Royal Franchiſe of Eh is call'd the 

. of Ely in ſeveral Acts of Parlia- Wang 
ment. [See the 33 H. 8. ch. 10. 5 Elia, cb. 23. 
King H. I. granted to the Biſhop of Ely and 
His ducceſſors Jura Regalia within the Ile of 
EV This Biſhop Hath this Royal Juriſdiction 
by Preſcription, grounded upon the ſaid Grant, 
a5 well in Pleas of the Crown, as in Common 


Pleas before His Fuſtices. 


By the 27 H. 8. ch. 24. The Biſhop of Ely and His Stew- 
ad are Juſtices of Peace within the Iſle of %% _ 


See the 5 Eliz. ch. 23. Concerning the IWrits of 
Significavit and Excommunicato Capiendo. In 
which Statute the County-Palatine of Ely is 
call'd an Exempt Juriſdiction, as well as Wales, 
the Counties-Palatine of Lancaſter, Cheſter, 
Durham and the Cinque Ports; where the King's 


Writ doth not Run, Cc. 


VII. (s) The Cinque Ports, within the ofthe Courts 
County of Kent, have each of Them Franchiſes of — ; 


run there, as before affirmed. The Inhabj- (5) Crompr. 
tants thereof have Theſe Privileges in reſpect Jur. 137, 138. 
of their Attendance in the Ports for the De- 
lencg of the Kingdom. 

M m m 4 The 
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8 96 An Inſtitute vf the Booł ly 
(t) Inſt. 55. The Firſt Privileged Ports were but 0 

+1aft. 222, Three, (vizx) Dover, Sandwich and 
223. Afterwards Two Ports more were added M iecte 
Them, (viz.) Haſtings and Hytbe. Of thi 
Number of Five 'Thele Ports were call d dy 
Cinque- Ports. But Two more, (viz) Winchelly 
and Rye were added to theſe Five; and thy it If 
now there are Seven Ports or Havens, ja Notts 
d Hold Their former Name of the Cinqy, 

orts. | | 

Withip the Cinque-Ports there are ſever Murat 
Courts. One before the Conſtable of ty Miermi 
Caſtle of Dower, and other Courts within th 
Ports themſelves held before the Mayors ay 
Jurators ; and Another call'd The Court of th 
Cinque-Ports at SHEP _ 7 | 
Inſt. 7466, (u) There is a Lord Marden, or Keeper of the 
1 Cinque Ports; who is alſo Admiral, and Hah 
4 Inft. 223. the Juriſdiction of the Admiralty among 
8 N. B. 240. Them; and is Exempt from the Admiralty a 
> 8 . England. He is alſo Conſtable of the Caſtle d 
. Dover, and Hath Juriſdiction to Hold Plea By 
Bill concerning the Guard of the Caſtle, &. 
according to Common Law. So that the 
Conſtable and Lord Warden hath Two Ju 
riſdictions. His Furiſdi&ion as Conſtable, is Li 
mited by Articul; ſuper Chartas, or 28 Ed. 1. d. 
7. For He Hath no General Juriſdiction with: 
in the Cinque-Ports. The Conſtable of Dun 
and Lord Warden is the immediate Officer a 
the Cinque-Ports, for the Execution of th: 
King's Writs within the Cinque-Ports. The 
King's Courts write to Him, and He is to 
Certify the King's Courts of the Recor 
which is before the Mayor and Jurats upon 
their Certificate to Him. So If One Hat 
Judgment in the King's Courts, and = = 
- fendan 


.dant hath no Lands or Goods but in the 
inque- Ports, the Plaintiff ſhall have a Writ 

lirected to Ag — 8 og 
w)The Juriſdiction of the Cinque- Ports is Ge- u 

| oy 3 — Perſonal as well as Real on _ 

ad Mixt Actions, which touch the Freehold. 

zut If Part of the Land is within the Cinque- 

orts and Part without, The whole Writ ſhall 

date. And ſo in like — * 

All (x) Plaints againſt the Mayor and | 

urats 0 the Cinque-Ports ought to be De- . 

xmin'd at Shepway before the Warden of the 

in — | Jud 8 | 

y) If an Erroneous Judgment is Given in | 

e Cinque: Ports before Any of the Mayors ud 

r Jurats, It ſhall be Redreſſed, according to Crompt. jur. 

he Cuſtom, By Bill in the Nature of a Writ 138. 

Error, before the Conſtable of Dover and 

arden of the Cinque-Ports at the Court of 

beay; and the Mayor and Jurats ſhall be 

ined, and the Mayor Removed from His 

lace, tho the Court is a Court of Re- 

ord, 

[Se the 5 Eliz. ch. 23. Concerning Writs 

f Sgnificavit and Excommunicato 1 

Note, (2) That there is a Great Difference (20 2 Inst. 457 

tween the Principality of Wales, the Counties 4 Inſt. 223. 

alatine, and the Cinque-Ports, For tho? in the 

inque-Ports the King's Writ doth not run, 

et They have not Jura Regalia, and are Par- 

l of the County of Rent. So that if a Writ 

brought againſt One for Land within the 

nque-Ports, and he appears and pleads to 

, and Judgment is given againſt Him in the 

ourt of Common Pleas, This Judgment 

all bind Him; for the Land is not Exempted 

ut ot the County; and the Tenant may 

waive 


ves An dnſtinute of: the Book wit. 
waive: the Benefit of His Privilege. pu H an 
ſuch Judgment is given in Common Pleg ; 


a Præcipe of Lands that lie in Wales or in d * 
-  . » Counties-Palatine of Lancaſter, Cheſter and h be 
bam, tho the Tenant did admit the Juriſdigigg juſe 
of the Court in ſuch a Caſe, The Judgmen, . p 
gainſt Him as to ſuch Lands is void. For Ml Th 
was Originally no part of England, and the Od 
ties-Palatine are exempted from the Iuridd 
: etion of the King's Courts, have jura Ryu, Tn 
; and Plenary Juriſdiction ; and ſo are know Wh Sp 
to the Kings Courts. For They take NoiyMWript 
of All the Counties of England for the c- 
rections cf Writs. In the Cinque-Ports Tyr: 
[ Privilege extendeth only to certain Partich a) 
| Towns, whereof the King's Courts cam . A 
i Judicially take Any Notice. Therefore teh ; 
| Privilege ought to be pleaded to wc; 
4 Writ. For there is a Difference betwixt Meret 
Þ \ Franchiſe to Demand Cognizance, and ann 
þ Franchiſe where the King's Writ runnei at 
| not. In the Firſt Caſe the Defendant full 2 
1 not plead ir, but the Lord of the Franchi lud 
1 muſt Demand Cognizance, but in the L ere 
iN Caſe the Defendant muſt Plead. [See 5 No 
"x | ante. | | e 8 
4 1 Of the Courts eve 
1 of the Stanna= VIII. The Courts of the Stannaries, ot H. 
1 ries. Stannary-Courts, in Cornwall and Deva es: 
=. (2)4 Iaſt. 229. are fo call'd 4 Stanno, from the Tin in tho arc 
47 Counties; and the Tinners are calPd de 
W | »atores, The Privileges of the Tinners are lim 
2 clared, Limited and Expounded by an Atul 
1 Parliament (nor printed) made the yoth El; 

4 See the 4 Inſt. 232, 233, 234. IX 
poi 
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the Stannaries (b) 4laſt. 231. 

the Fanden. "FR HH 
While #90) W there; and are not 

be np leaded 15 any 10 Court for Any 

ſe 2 "Li the 8 ya 4 ; Except 

r ra Land, fe and Memb 9 

The Officers, of th t are The Lord 

_ The Under-Ward en, and the Stews 


U lf 
a 
1 
D 
Qing 
a 
2 
Ill 
Til. 
pals : he Q lan, of this Court i is Guided 
IOW 
Ode 
b 
Th 
Cul 
L 
1 
the 


he: 12 the Po oy 


me ws and Cuſtoms, and By Pre- 9 


riptions ; and is fully ſettled by the 16 C 


7 Cor. 1. ch. 15. Here the Words In Locis Ub; 


berantyr is Expounde 

(d) They Have no Juriſdiction of Any Lo- (d) galt 231. 
Action — out of the Stannaries. Tran- 

7 Actions betwixt Tinner and Tinner, &c. 

o' not concerning the Stannaries or ariſin 

erein, if the Defendant be found within the 


annaries, may be brought into Theſe Courts, (6). 4 Tas 


meh at Common Law. (e) But if one Party only 22 

a Tinner, &c. ſuch Tranſitory Actions — 
ci ech concern not the Stannaries, nor Ariſe 12 Rep. g. 

L eren, cannot be brought there. 1 Roll. Abr. 


No Writ of Error lieth upon a Judgment in 77 
je Stannary-Courts. But Judgment ſhall be 
ererſed by Appeal ro the Steward of the Stan- 


Court where the Matter lieth ; from the 
ard of che Stannary-Court to the Under- 
than rden of the Stannaries : - and from Him to 
1 e Lord Warden of the Stannaries; and from 
: 


im to the King's Privy Council. [ See the 
© 17 Car. r. ch. 15. at large.) 


IX. The: Court of the Mayor of the Staple is of the c 
pointed to keep the Peace, Arreſt the Of. ot — ' 
ders in Staples for Debt, Ce. and to * the Staple, 
on 
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900 An Inſtitute of he Bock 
ſon and Puniſn Them after the 5 0 


(fy 4 Toft. Staple. (f) So that the Court in he ag of 
237,238, Market is incident 2 that Market.] | 

Guided by the Law Merchant in a "rod 3 

Way, which is the Law of the Staple. ouſe 

A Staple-Court is Held at the Wocl. 5 . tha 

in We minſter, the Bounds beginning at 7 gurl 

Bar, and extending to Tuthill, ity 

In Other Cities, and Towns, The Bonk her: 

are within the Walls. Where There ag , 

Walls, The Bounds of the Staple ſhall Eat 

thro” All the City beaten | w 
g) The Officers of this Court are the Magi" 

al. 2375 7G Conſtables, Cc. 18 See the 27 Ed. 51 nal 

row 


188 fl. For the Juriſdiction of this G (ce e 
27 Ed. 3- throughout All the Chaprers, fin. 


By the 36 Ed. 3: ch. 7. Merchant · Strengets my d 
ther Sue Before the Mayor of the Staple according 
the the Law · Merchant, or at the Common Lay. 


= — Theſe Courts are much out of Uſe, 
= [See Of Eſtates By Statute- Merchant a 
Staple, Book 2. ch. 1. And of Statutes, Bul r 


330 


Of the Courts x. The Courts within the City of London, tt 
within theCi- The Huſt ings, The Sheriffs Courts, The Lot 
ty of — Mayor's Court of Equity, The Court of tt 
Mayor and Aldermen, The Court of Requſi, 

The Court of Orphans, The Court of Comm 

Council, The Court of Wardwote, The Com 

of Hall mote, The Court of the Chambercini 
Apprentices, The Court of the Conſervator oft 

. Water and River of Thames, c. The Court ii 

Policies and Aſſurances, The Court of the In 

of n The Court of Sz, Martin's J "A 
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ity Laws Fogland., go! 
be Court of he Tree Cenſors and Com- 
wit of e College of f Phyſtcians, 7 26 


ch) Hu in ; from! Hus Sax. for a h) AInſt. 24. 
14 05 and (hy Hef 10 75 1 „ Cauſes or Pleas, — of = 
that It is the Houſe of Cauſe) is the Higheſt — v. Huft- 
uf FA Record, holden at Guildbal jir the 85. 
Londen before” 900 Lord Mayo or 3g 
wt the Sheriffs Ablence by 
ermen). or - All Pleas, Real, Perla 0 
xt, It is as It Were Di 1 into 
wo Courts. One Week Ihe Judges fit up- 
u Pleas Real, and the next Week upon! Per- 
onal or dale ctions. But Real Actions are 
91 0 of, Uſe. Lee ch. 4 poſt, of an A- 
Jolginent of Outlabvries in the Huſting 1 55 
jot Given by the Mayor Who'i is Coroiier, büt 
eas 1 Judgmionr is Girl in th 
It an (1) Erroneous Ju gment is Given in t 0 
of ings, The Party Who Thinks” Hitnſelf EY 
rived may Sue a Commiſſion out of Chancery 1 Roll. Abr. 
lireted co ſome Perſons to Examine the Re- Ts 
ord, and thereupon to do Right. bene we 4 


2 The (k) Two Sheri 5 do each of Than 
ieep a Court of Record within the City B. — 
reſcription. Theſe Courts are kept at Guild- 
ul; and in each Court a Steward is the 
j ulge. They Have belonging to theſe Courts, 
Two Priſons call'd Counters. The One i in 
Modſtreet, the Other in the Poul 0 = 
They Have FJuriſdiction to Hold Plea in all « ftul 2 
erfonal Actions. CaO 
The Proceſs in theſe Courts is By Summons, 
reſt, Foreign Attachment (or By Actach- 
ment of Foreigners Goods or Money _ 
within 
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22. 
4 Inſt. 247, 


or of a Third 


and Ple ds. 75 * oro de, lf 
95 efendan 125 not Ap ear, „ 600 1 
18 be na Fae, There ng. 
94 Sequeſtr by Upon an Aaig of "| 


. Comp leat olicxtor © Þs 


(1) F. N. B. 
2 


An Nin Ne Bok 


within the City, in the Hands of the 
Perſon) to make he bes 
dant appear and NN , Ball, V5 Anſwer th 


0 Condemnation. | Hand N The 
. : Goo are Aren 1 ald re n 890 . 
| 


becan e He has Had Garniſbment (from Can 
to auge o& Varning: 1 to Fart With & Y 


pode dt ney, but to Appear and An 
the Crellieor' ney. 5 1 Fee en elpter ap 15 


in a 1500 Sho of” archouk 
of 15 ere is no One iel, by Hanging 
Padlock upon he Door, and. m 9 0 TH 
turn tl ercof. | 7 'the Proces pas J 10 
moſt the fame as upon Foreign .cedchmen, 
[ See .Of thy. Sberi / Court in London , and for 
ar Proc eſpecially u 5 "Frcs 
zach ment 20 87 ration, The Comp eat Anm 


eſides Their articular Cuſton 85 'The Pro 
ceedings are according to the Rules of th 
Fern Law, , Action is un tried 
ay in "oh oe 5 And eicherPur 
Have nk, igel that cannot Stay i 
5 till ch Jay of rial, His Doin 
may be taken in Wang, And A) Wow 
"ACauſs "may be Re bed b Habea Cite 
to We Nminſter-Hal. (IN But If ah ee 
Judgment is Given, The Cauſe may be Re 
moved by Writ of krör to the Huſting befor 
the 1 Mayor. PRI, e 


*  F P 8 a « 1 , * 


1 
2 


0 3. Thi T 


„ The (m) Lord Mapor's Court of Equity 8 
mmonly call'd The Court of Conſcience. 


ill che Matter is Examined in 
ity... Alſo the Cuſtom is, That If a Plaine 
Debt is enter'd in the Sheriffs Court, upon 
ggeltien of the Defendant, The Lord 


d Etecution t 


cord, and Examine the Parties upon their 
ea, and If He finds chat the Plaintiff is fa- 
hed, He may Award that the Plaintff ſhall 
bar d ; but not atten judgment. 


109 das 5132 2111 10t br 2 103 
4 The Court of the Lord Mayor and Alder- 


illbal, the Recorder being Judge thereof. 


* tthe Lord Mayor and Aldermen may ſit 
tt Judges with Him. 1 1 


N 1.101; DID | 

The Proceedings are by Action and Arreſt, or 

ſe by an Attachment of the Defendant's 

The Two : Counters. are the proper Priſons 
> well for This as for the Sheriffs Court. 


k . The Cours of Requeſts is kept at Guildhal, 


nd is eſtabliſhed ſor Recovering Debts. un- 
er 40 . 6 


B the 3, Fac. 1. ch. 15. Every Citizen and Freeman of 
nan and Every other Perſon Inhabiting there, being 
Trateſman, Victualler or Labaurer „Who Hath a _ 

| ue 


(m) 4 Inſt. 
The Proceedings are much like Thofe in the The Compl. 
en Court of Chancery. There is a Practice Attorney, p. 
ng a Cauſe before the Lord Mayor, 74, 75. 
Gn rbus After a Verdict given for the Plain- 
in the Sheriff's Court, The Defendant may 
the Cauſe Mark'd before the Lord Mayor 
ing like an Rute to Stay Judgment 


2 ſed fo the Parc nd for the 


«is. Court of Record, and is Held in 
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An Juftitut e the Book U 


due to Him not amounting to 40. by any ſuch 
aforeſaid, may cauſe. the. Debtor , to be — 


yhic 


the Conrt of Requeſts at Guildhall to appear bf * 
Re the Commiſſioners there; ot Any Three of then why 
lil the Party does not appear, may Commit Him to One a 

of the Counters. But If He appears, They may proc WA 2 
.  Summarily, and Examine the Parties and Witneſſes yy ue 
Oath, and forthwith make an Order, which the Pling Depl 
and Defendant muft Obey, under Penalty of CommitneyWWut : 
to the Counter till They ſhall” perform ſuch: Order y h 
any ſuch Perſon commence any Suit elſewhere: for * 
fuch Debt againſt any other ſuch. like Perſon, upon Aut 
Defendant's Oath or other ſufficient Teftimony, that Ehe! 
is a Freeman of Zondon-or ſuch an Inhabitant as aforegy If 
and that the Debt ſued for amounts not to 40% N out 
Judge: of the Court ſhall not Allow to the Plaintiff in h 
Coſts of Suit, but ſhall Award to the Defendant wi" 
Reaſonable Coſts. Fonds ity 
| This Act ſhall not Extend to Any Debt for ger lim 
Real Contracts, or Concerning Teftaments, Matrimay de 
or any Thing belonging to the Eccleſiaſtical Court. 0 
* 6ATITE AI IIED vo & By : | erla 
(n) 4 Inſt. 6. The (n) Court of Orphans, a Court of end 
* cord, is eſtabliſhed for the Care and Govem Mr 


7. Tit. Cu- ment of Orphans, The Lord Mayor and Alder 
oms of Lon-men have the Cuſtody of Orphans (under Ag 


don. 


— 


Security to the Chamberlain and His Succ# 


and Unmarried) of Freemen or Free. women d 
London that die, tho They did not Inhabit in L 
don; and thekeeping of all their Lands and Gook 
And If They Commit the Cuſtody of an Orphu 
to Another Man, He ſhall have the Writ d 
Raviſhment of Ward, If the Orphan is 
away; or the Mayor and Aldermen ny 
Impriſon the Offender till He produces tt 
Infant. 1 3 
Executors and Adminiſtrators are to Ext 
bit True Inventori before the Lord Maut 


and Aldermen in this Court, and maſt git 


ſors by Recognizance for the Orphan's * 


4 


2 Lang ef England. 968 
hich If They refuſe to do, The Court may 
mmit them to Priſon till They Obey. 


I! 
as 


wind If Any Sue in the (o) Eccleſiaſtical Court (o) ; Rep. 73 
Oer cllewhere for a Legacy, Account or Duty 4 loft. 249, 
ee to Them by the Cuſtom, The Court of 


drphans may by Cuftom fend a Prohibition. 
ut an Infant may waive the Benefit of Suing 


me Court of Orphans, and file a Bill in 
* quity Againſt any One for Diſcovery of 


de Perſonal Eſtare. | 

K Any One without the Conſent of the 

ourt of Aldermen (p) marries ſuch an Or- (p) i Lev. $2? 
han under the Age of 21, tho out of the 1 Ventr. 178, 
ity, They may Fine Him, and Impriſon 

im for Non-Payment. 

See Of a Guardian, Book 1. ch. 6. Of Corpo- 

ations, Book 1. ch. 8. Concerning the Cham- 

erlain of London, and 2 Danv. Abr.311, 312: 


fen fee the 5 C6 . M. cb. 10. An Act 
1 r Relief of Orphans, &c. 
Age 


1. The Court of (q) Common Council conſiſts of () flat 240; 

Lord Mayor, Aldertnen, and ſuch as are $ Faq or a 
oſen in Every Ward out of the Commonalty 8 Rep. 123» 
d Repreſent the whole Commonalty of Lon- 125. 


ph. oy 

tit q In This Court They make Acts for the bet- 
Er Government of the City, for the better 
maß recution of the Laws of the Kingdom, or 
5er the Publick Good, and for the Advance- 


tent of Trade; Bur Theſe Laws muſt not be 


Eds dntrary to the Publick Laws and Statutes. 
Mauch Laws being made by the Lord May- 
ST, Aldermen and Commonalty do, Bind 


thin the City and Liberties thereof. [See 
Vf Corporations, Book, 1. ch. 8. 2 186, ] 


Vol. II, Nun 8. The 
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9 Rep. 66. 


An Inflitute of the Book I 


8. The Court of the (r) Vardmote (Ward, 
Court) reſembles the Country Leets. Even 
Ward being as a Hundred, and the Pariſh , 
Towns. There are 26 Wards divided for th 


Government of Them amongſt the 24 Ald, 


(5) 41nft.249. 


(t) 4 Inft 250. 
$ Rep. 120, 


ment of the City. 

In Every Ward there is an Enqueſt of 1, 
Men, or more, Sworn every Year to Enqun 
of and to Preſent Nuſances and ſuch Perſons; 
Have not Paved or amended the Streets w 
Lanes, & Co 


9. The Court of (s) Hall-mote (Hall-Cout) 
is the Court which Every Company in Ln 
don keeps in their Halls, for the better Reg. 
lation of their Company. 


10. The Court of the (t) Chamberlain ſu 
Apprentices is for the Inrollment of the Inden 
tures of Apprentices, For an Apprentice my 
Refuſe to Serve if His Indentures are not Is 
roll'd ; and may ſue out His Indentures in ti 
Court, and be Diſcharged of His Maſter. Fir 


Here Apprentices are made Free. One may 


be Free of London By Service of an Apprets 
ticeſhip, By Birthright, being the Son of a Free 
man, By Redemption, By Order of the Court d 
Aldermen. | 


The Chamberlain is Fudge in All Complaint, 


either of the Apprentice againſt his Maſt, 


or of the Maſter againſt the Apprentice, al 
puniſheth the Offenders at His Diſcretio 
[See Of Apprentices, Book 1. ch, 6. p. 83, % 


C. 


x1. Ther 


Ch 2. Lans of England. 


. I; ante. ] 


12. The Court of (/) Policies and Aſſurances 
founded upon an Act of Parliament. For, 


By the 43 Bliz. ch. 12. The Lord Chancellor or Lord 
Leeper ſhall Award a Standing Commiſſion (to be re- 
ew'd Yearly or oftner) for the Hearing and Determin- 
be All ſuch Cauſes as ariſe from Policies of Aſſurances 
at are enter'd in the Office of Aſſurance of London, 


+. he Commiſſioners, or the Greater Part of them, ſhall 

Ae Power to Summon the Parties, Examine Witneſſes 
0127 pon Oath, to Hear and Decree All ſuch Cauſes in a 
ren; rief and Summary Way; and Commit to Priſon ſuch as 
'reo WP iſobey their Decrees. But the Party grieved by ſuch 
te cee may Exhibit his Bill in Chancery for the Re-Exa - 


ination thereof, ſo as He firſt ſatisfies the Decree, Cc. 


13. The Court of the (x) Tower of London 
Holden within the Verge of London before 
e Steward, by Preſcription, of Debt, Treſ- 
als and other Actions of Any Sum. Part 
the Tower-Liberty is within the City of Lon- 
m, and Part in the County of Middleſex. It 
ah Authority over ſeveral Hamlets without 
ie Walls. There is alſo Another Court at 

| Nun 2 St. 


rt, There is The Court of the (u) Conſervator (v) AInſt. a5 
of the Vater and River of Thames, &c. wherein 
he Lord Mayor of London hath the Rule and 
Government of the Water and River of Thames, 
nd the Iſſues, Breaches and Lands overflown, 
de. from Stains-Bridge to the Water of Yendal 
and Medway ; and hath Authority to punifh 
ſuch as Uſe unlawful Nets, or other Unlaw- 
ful Engines in Fiſhing, or take Fiſh under 
Gize unſeaſonably, Cc. [See the 4 H. 7. cb. 


ö See alſo the 3 Fac. 1. cb. 14. 7 Ann. cb. 9. 
ind Of the Court of the Commiſſioners of Sewers, 


—ů —yᷣ— 


(. 4 ſoft, 
250. 


(x)4 Inſt. 271. 
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An Iuſtitute of tbe \ Book Iy 
St. Catharine's for that Liberty, which i, , 
Royal Juriſdiction for Eccleſiaſtical Cauſes , wy 
therefore an Appeal lies from them to the King 
in His Chancery. 4 


14. The Court for St. Martin's le Grand by 
Alderſgate is a Court of Record for the Tri 
of All Perſonal Actions. It is a Liberty with 
in the Deanery of Weſtminſter, and Subje v 
the Liberty thereof, and Hath a Peculiar J. 
riſdiction within it ſelf, 


15. For the Court of the Preſident, Cenſor: and 
Commonalty of the College of Phyſicians within 
the City of London and N Miles Compal, 
See the Letters Patents of Incorporation in 
the 14 H. 8. ch. 5. See alſo, 1 Mar. Par, r, 
Sefſ. 2. ch. 9. and Dr. Bonham”s Caſe, 8 Ry, 
107, 108, &c. 1 

See the 3 H 8. ch. 11. For Appointing Phy: 
ſitians and Surgeons out of the City of Lala 
and Precinct of Seven Miles. 34 & 35 H. 
ch. 8. For impowering Any Perſons to Adni- 
niſter Outward Medicines or to Cure Ont 
ward Sores, or Give Drinks for the Stony, 


Strangury or Agues. - 


There are Other Courts within the City d 
London, but They are mention d in other Placts 
[See Of the Court of the Coroner, Of the 5! 
_ ſions Of Oyer and Terminer and Gaol-Deliver 
for Newgate Held at Juſtice Hall in the 0% 
Bal, Ce. eb. 1. ante. 


Note, That By the 27 Elix. (voti priated) The In 
Chief Burgeſſes of Veſt minſter may Hear, Determine al 
Puniſh (according to the Laws of the Land and LA 
Cuftoms of the City of Londen) Matters of Incanto 


Ch. 2. Laws of England. 909 
Scolds, Inmates, Common Nuſances, and like- 
* ſuch Perſons as ſhall Offend "Azainf the 


Peace, &c. ; | UW 


There is alſo a Court of Record kept Week- 
y in the Borough of Sourbwark for the Liber- 


1» chereof. 

[ria 

ith. XI. There are Courts Holden in Other Ci- ofthe Courts 
bes, Towns Corporate and Boroughs throughout in Other Ci- 


England, together with many Courts belong- ties, Towns 
ing to Caſtles, c. But becauſe Thele are — 
Private and ſufficiently known, I ſhall only oughs, &c. 


ant Wy ſomething in General of Inferior Courts. 

thin WW (x) Where a Power to Hold Pleas, &c. is 

pak, WGranted by Letters Patents to a Corpora- KK — 
anon, Proper Officers and Proceſs are Incident 526. 

o the Grant, For They cannot Hold a Court 

Ry, 671 1 | hh 

| (y) It ought to appear by the Style ot the ( 1 Roll. 
by. — by what Authority It is Held, whether A8. — 

ay Cuſtom or By Letters Patent. 


2) Nothing ſhall be Intended to be within 
he Juriſdiction of an Inferior Court but 
hat is expreſly alledged to be ſo. 

(a) If an Obligation is made out of the Ju- () 1 Rol 
iſdiction of the Court, though the Action Abr. 545, 546, 
rought upon it is Tranſitory as to other 547. 

ourts, as the Courts at Weſtminſter that Have 2 Roll. Abr. 

General Juriſdiction, yet Inferior Courts 2 „ 
we not Any Juriſdiction of Any Thing that 29%, 300, 301. 
riſes out of the Juriſdiction, and therefore 
are not Power to Hold Plea thereof. So 
Payment at the Day is pleaded to a Bond, 

t muſt be alledged to be within the Juriſdi- 
mon. For an Inferior Court cannot Enquire 
pt Thoſe Things which are out of its Juriſ- 
Nnn 3 diction. 


2) 1 Sid. 331. 
I Saund. 74. 


93 


510 An Iaſtitute of the Book i 


dition. But the Common Practice of fg 


3 1 * RPO * 
(b) If Part of the Caule ariſes within d 
— Inferjor Juriſdiction, and Part without, The + 
$ Rep. 16,17. Inferior Court ought not to Hold Plea, Gra 
= The Courts at Weftminfter will not ex Of 1 
take Notice of the Cuſtoms of Inferior Coun, he 
[ee Of a Liberty to Hold Pleas and J pp 
Have Cognizance of Pleas, Book 2. ch. 2. be 
353] * cell 
| Cat 
XII. The Courts of the (c) Univerſtis q 
— — Oxford and Cambridge are of a particular M * 
ſities. ture, They are Granted By Charters, pc. 
le) alnſt 227. are Confirmed by Authority of Parliana il in, 
3 For, or 
By the 13 Eliz. It is Enafted, 1. That Exch of the li. 4 


verſities ſhald be Incorporated By a Certain Name, thi 
They were Antient Corporations before. . 2. That Al 
Letters Patents and Charters hitherto Granted ſhall l W: 
Good, Effectual and Available in Law as amply, fully La 
largely. as If the ſaid Letters Patents were Recited u lou 
batim in the ſaid At. 3. That the Chancellor, Mafien * 
and Scholars of either the ſaid Univerſities ſhould eng 
All Manors, Ce. and Hereditaments, All Liberia An 
Franchiſes and Privileges, View of Frank-Pledge, Li of 
days, and All other Things which either of the laid C. 
| Porated Bodies have enjoy d, or of Right ought to HW cel 
enjoy d, according to the Intent of the ſaid Letten 4 
tents, . 4. That All Letters Patents of the Queen's High p 
neſs or of Any Her Progenitors or Predeceſſors, and 4 
Liberties, Franchiſes, and All Other Things whatlcere 
therein Expreſſed, Given or Granted, ſhall be Eſtabliba 
and Confirm'd, Any Statute, Law, Uſage, Cuſtom « 
Conſtruction to the contrary notwithſtanding, Any v 
Warranto, Scire Facias or other Oppoſition whatſoent!! 
Saving the Right of All 0thers Ithan of the Queen's Mi 
ſty, Her Heirs and Succeſſors. [See the Act at Lay 


in Pryuns Animadverſions On the 4th Infi% 
#256, Oe] 8 Fr 
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Ch. 2. Laws of England. 911 


By Letters Patents (not Confirmed By Act 
of Parliament) dated the zoth of March 11. 
Car. 1. and Granted to the Univerſity of Oxford, 
Old Privileges are Explained, and larger 


Granted. 


O The Courts are call'd The Cbancellors Courts, 
dum ho are uſually Peers of the Realm, and are 
11 appointed Over the whole Univerſity. But 
« pat 


the Courts are _ by Their Vice-Chan- 
cellors, Their Aſſeſſors or Deputies. The 
Cauſes are managed by Advocates and Pro- 


ors. 

Theſe Courts Have Juriſdiction in All Cauſes 
Eccleſiaſtical and Civil (Except Maybem, Fe- 
um and Freehold) where a Scholar, Servant 
or Miniſter of the Univerſity is one of the 
Parties in Suit, [But See the Grant of H. 4. 
in Pryn's Animadv. p. 368, 369. ] 

Their (d) Proceedings are in a Summary 


t A 

al Way according to the Practice of the Civil 07 2 73• 
uu Law ; and the Judges in their Sentences fol- Hard, 50s, 
hu low the Juſtice and Equity of the Civil Law, 508. 


or the Laws, Statutes, Privileges, Liberties 


eral and Cuſtoms of the Univerſities, or the Laws 
lu of the Land, at their Diſcretion. 

l there is an Erroneons Sentence in the Chan- 
al cellor's Court of the Univerſity of Oxford, An 


ni 4Ppen? lies to the Congregation, thence to The 
i A Convocation ; and from thence to the King in 
1067 


Chancery ; who Nominates Judges Delegates 
to Hear the Appeal. The Appeal is of this 
Nature in Cambridge. 
The Chancellor of the Univerſity of Ox- 
fad, or His Vice-Chancellor, may Inflict Ec- 
cleſiaſtical Cenſures of the Greater Excommu- 
nication on Offenders, even for Temporal 
Offences; and (e) Certify the Excommunica- (e) F. N. B. 
Nnn 4 tion 64. 
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tion into the High Court of Chancery to (, 
tain the Writ, De Excommunicato Capiendy, 2 
the Offender had been Excommunicated inn 
Eccleſiaſtical Cauſe, and Certified By a2 Biſhop 
The Univerſity of Cambridge hath alſo th, 
Privilege. | 
Note, The Following Reſolutions Concer, 
ing the Privileges of the Univerſities, 
They have no Privilege in Cauſes that C 
ff) 3 Cro. 87, cern or Relate to a Freehold, or for Recovey 
88 of the Poſſeſſion of a (f) Term without clain, 
2 Danv. Abr. ing Title to the Freehold. 


218 


169. , (g) If By Charter Confirm'd By Act of b. (n) 
(8) 7 r 73: liament, Cognizance is Granted to the Un > all 
Hard. 5og, verſity of All Suits ariſing Any where, in Ly: | 


508. or Equity, againſt a Scholar, Servant, or Minife 
„ of the Univerſity, depending before the j. 
ſtices of the King's Bench, Common Pleas, and 

others therein mention*d, and before Any Olle 

Fudge, tho the Matter concern the King, 

If An Indebitatus Aſſumpſit is brought by 9u 

Minus in the Exch quer againſt a Scholar or o 

ther Privileged Perſon ; The Univerſity ſhal 


have Conuſance. For the Court of Exche 
(Hard. 506, quer is included in the General Words. & ef 
2 Ventr. 262, If Thoſe Words Extend to a Court of (t) Ein 
Chan Caſes, quity for meer Matters of Equity; as to E 
237. contr, cute Agreements in Specie ; becauſe The Uu 


Carie's Rep. verſity can only Impriſon or Excommunicate 


60. Or whether in other Equitable Caſes, Th: WP ? 
Claim muſt be put in by way of Ples?? Wh 
(i) 3 Cro. 73) A Scholar, &c. cannot (i) waive His P-Wi (9 


14. vilege, and Have a Prohibition in the Court 
at Weſtminſter; For the Univerſity has tit 
Right of the Conuſans of the Plea, when 
one is a Privileged Perſon ; and a Stranger 

forced to ſue a Privileged Perſon in thi 

Ccgurts by Reaſon of that Right veſtedin 101 


1 Us of England. 913 
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„000 If a Debtor and Accountant to the (K) Hard. 189. 
ing ſues a Scholar By Bill in Equity in the 

an] ichequer; or If an (1) Attorney ſues a Scho- (1) Lit. Rep. 
boy Mic by Wric of Privilege, It is ſaid That the 304- 

ts Wriverſicies ſhall not have Conuſance ; for 3 _ * 5 


General Grant ſhall not take away the Spe-! 

1 Privilege of Any Court. (Q.) % 

A Scholar, &'c. ought to be only (m) One (m) Hetl. 28 
the Parties in Suit. If Another that is not 1 Ventr. 298, 
ivileged, is joyn'd with Him (as Obligor 299. 

Obligee in a Bond, Cc. He ſhall not Have 

rivilege. | 

(n) 7 he Privilege of the Univerſity is not to (n) 2 ventr. 

> allow'd to a Townſman, on purpoſe to ex- 106. 


N . — * - 
— — — 
— — — — . a - — — — 
a * a 
— . — 
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Lon de Him from an Office in the Town, if He 

nite eps a Shop and Follows a Trade, tho' He 

J natriculated as Servant to a Scholar. For 1 
ais ſeems to be Fraudulent. WAH 
lt hath been Diſputed whether the (o) Wife (o) 3 Cro. 73, 
ing; Head of a College or Hall, or His Chil- 

9 ea, ſhould have the Benefit of the Privi- 


ge of the Husband or Father, tho' It will be 


ſhall w' d to His Servant. But Both Caſes ſeem 
che. ſtand upon the ſame Reaſon. Pere, If 
Ae Privilege will be Allowed in an Action a- | 


) E. inſt a (p) College? 

Exe. Cognizance — be Demanded by Certificate 2. — 
Uh, without Special Pleading upon anIndict- 

cate, ent of a Privileged Perſon for an Aſſault 

The Battery. This hath been allow'd at the 


xford Aſſizes upon my Motion. 
(q) The Vice-Chancellor (as well as the (q) Hard. og, 


our bancellor) by His Attorney or Deputy, ap- e. 

the inted By Writing, may by His Certificate 2 Panv. Abr. 
hen mand Cognizance, tho' the Vice-Chancel- 7“ 

er r Himſelf is but a Deputy. For a Bailiff 


/ properly demand Conuſance ; and up- 
ET. | on 
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(r) 1 Roll. 
Abr. 492. 
Hob. 87. 
x Ventr. 3. 


Party, The Conuſance ſhall be allowed, 


(s)2 Inſt. 548. 


(t) 3 Leon. 
214. 


Judge. But If It be Granted further, That 


An Inflitute of the Book . 
on Notice of the Patent, the Court 
Superſede: | "=" 0v8ith 
f Conuſance of Pleas be Granted to O 
Licet Tpſemet ſit pars, He ſhall not Have Copni 
zance in an Action in which He Himſeff; 
Party; becauſe He ſhall not be His ow 


He is Party He may make Another Judge, M 
That Another ſhall be the Judge where Heiz 


Tho' I have ſaid that Particular Juriſtia, 

ons derogatory to the General Courts of Coy 
mon Law are to be taken (s) ſtrictly; ye i 
ſeems Reaſonable that ſuch Privileges à w 
Granted for the Advancement of Religion a 
Learning, ſhould have a Favourable Conf. 
— and be Excepted out of the Genen 
Rule. 
It is ſaid, That the Univerſities have only 
Cuſtodiam Aſſiſe Panis & Cerviſie, & Correctinn 
FPunitionem eorundem; not Aſſiſam ipſam, (i.t 
not Authority to appoint Another Aſſiſe that 
what is ſet down By Statutes; but to ſee thi 
the Statutes be Executed, and to puniſh 0 
fences againſt the ſaid Statutes. [ See the 51 
H. 3. 31 Ed. 1. 7 Ed. 6. cb. 5. 2W.& N 
852. eb. 14. 11 & 12 V. z. cb. 15. 12 V. 
ch. 11. In which laſt Statute The Right d 
Marking Meaſures for Ale and Beer is acknov 
ledged to be in the Two Univerſities. ] 

The Univerſity of Oxford hath by a Grat 
the 29 Ed. 3. The Aſſize and Aſſay of Win 
and Ale, as well as the Cuſtody of it. 

By the Charter granted the 14 H. 8. Tis 
Chancellor, His Commiſſary and His Depur 
(i. e. The Provice-Chancellor) are Fuftic d 


the Peace for the Vill of Qxon, County of Om 
4 


2: Laws of England. 


and Berks, So that their Authority does not 
Depend only upon the Common Commiſſion ; 
They being Juſtices of the Peace By Vercue 


N 
ght tr 


* of their Offices. 
7 I have now Finiſhed the Account of Gene- 


Hand Particular Juriſdictions. I ſhould there- 
fore proceed to give a Short Scheme of the 
Prceedings in our Courts. But becauſe a Man 
ay oftentimes have a Remedy withour going 
0 Law, ſomething muſt be ſaid firſt Concern- 
ng ſuch Remedies. 


OWn 
hat 

ge, Of 
Heiz 


dich. 
Co. 
yet i 
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"nſtry 
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CHAP. III. 


Vf Remedies Without Suit in Courts, As 
1. By AG of Law in Things Perſonal 


ay 42d Real, wherein of a Remitter. 2. By 
in 47 of One of the Parties, in Things Per- 
a and Real, wherein of Entry, Diſ- 


cent and Diſcontinuance. 3. By AT of 
All Parties, wherein of Accord, Arbi- 
trement and Umpirage, 


ww, By an Act of One of the Parties, and 
Þy the Act of All Parties. 


ce: Mrecutor, He may detain ſo much of the 
u oods and Chattels as will pay His Debt. 


915 


HERE is oftentimes a Remedy to be of remedies 
had without applying to the Courts for without Suit 
Juſtice ; And this may be Obtained By Act of in Courts, 


1. By Act of Law The Party may Have Re- 1. By At of 
iedy without Suit in Court. 1. In Things n. 
Perſonal, as if the (u) Debtor makes the Debtee (u) Ploud. 


543: 
Gee of Exe- 
4 2, In = P. 204, 
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2. In Things Real, as where One's Entry 
taken away by Diſcent or Diſcontinuance, j 
He comes to the Poſſeſſion without Folly 0 
(«) Lit. 659, Covin, He ſhall be Remitted. A (w) Rey; 
3 Inſt. 347 b. is where a Man hath T wo Titles to Lands yy 
Tenements, and is ſeiſed of Them by Hi, |, 
ter Title, which proving Defective, He x. 
ſtored to the Former or Surer Title By Op. 
ration of Law. 
But ſee infra, Of a Diſcontinuance.] 


2. By Act of One of the Parties. 1. In he. 

„ee * Things Perſonal; (x) as if One dog 
ties. wrongfully take or detain my Wife, Chill 
(x) 3Inſt.134. Servant, or Goods, [See How Property is A 
Sep, 167. ter d by Sale in Fairs and Markets, Book 2. d. 
75. 2. p. 361, Cc. ] I may Lawfully Retake then, 
Keil. 132, tho' not in a Riotous Manner. But an Inn. 
keeper or Alehouſe-keeper may Juſtify the 
Detaining of an Horſe or other Thing from 

me, till 1 Have paid Him His Reckoning 

But fee the 1x & 12 V. z. cb 15.] So a Tay 

lor may detain my Cloths, till He is paid for 

the Making. 2. In REES to L hings Real 

as I may Remove a (y) Nuſance done to ny 
1 Freehold, If it can be done without Riot. v0 
5 Rep. 101. I may Diſtrain Goods or Cattle upon my E 


9 REP. 54. JS. Damape-feaſant upon it. I may alſo maintain 
＋ * Polen 00 my Lands againſt One that would 
757 73 C turn me out; or I may regain my Poll 
flions by Entry when I Have a Right of Enty 
or Title to Lands, and my Entry is not take 
away By Law (viz.) By Deſcent or Diſcontine 


— nn 


( ) Quod Prins eſt, Verius ef, 1 Inſt. 347. b. 
Quod Prius eſt Tempore, Potius eſt Jure. Ibid. 


b Lavs of England. 917 

2) Deſcent, as where a Diſſeiſor di- (a) Lit. 385, 
beit 1 = - Fee-tail of Houſes or Lands c. 
a Dying ſeiſed for Term of Life, &c. 228. 
not take away an Eatry) and the Law 
[0th che Houſes or Lands upon His Heir. 
lere by Reaſon of the Deſcent (which is 
uch farour d) a > 4 of Entry is taken a- 
ay, and the Diſſeiſee, or He that has Title 
Driven to His Action. | See Book 2. ch. 3. 
376. and the 33 H. 8. ch. 33. whereby the 


nlite of Deſcents to take away Entries and Con- 

g Claim is made almoſt uſeleſs.] By (a) Lit 592, 
Cd continuance ; where the Alienation is made” 1 TOS" 
i 4.8 ſuftered of Lands and Tenements by Tenanrg,, *'* Ol 


| Tail, or by any One that is ſeiſed in Fer- 1 Roll. Abr. 


2. <, 
then Wnple in Another's Right, whereby the Iſſue 632,633, 634- 
In WW Tail, or the Heir or Succeſſor, or Thoſe in 


emainder or Reverſion after His Death, are 
riven to their Action, and cannot Enter. 
his Happens becauſe The Perſon made a lar- 


ning 

In er Eſtate of the Land than He ought. So 

d for fat where the Entry is taken away by Law, 

Reine cannot be His own Judge, but muſt have 

m ccourſe to the Law. But many Perſons are 
trained by Statures from making a Diſcon- 


ance, For, 


1 
By the 11 H. 7. ch. 20. A Wife is reſtrained to make 
ain Alienations of the Lands of the Deceaſed Huſ- 
nd, [See 2 Danv. Abr. 579, 580.] : 
by the 32 H. 8. ch. 28. The Huband is Reftrain'd from 
lenations of the Wife's Inheritance or Freehold. [See 
Daw, Abr. 581.) 
by the 1 Eliz, ch. 19. 13 Eliz. cb. 10. 1 ac. 1. ch. 3. 
Il Eccefiaſtical Perſons, Deans and Chapters, Maſters and 
lors of Colleges, Mafters of Hoſpitals, &c. are Diſ- 
ed to Alien or Diſcontinue their Eſtates. 


[See Of Leaſes Book 2. ch. 3. p. 459, 460, 
ſlick 
4 The 


"1, 462, 463, 464, 465, 466, 467, Ce. a 


918 An Inflitute of the Book iy 
| The Titles of Diſcontinnance and Remix, 
were Great and Large Titles in our Old Ia 

Books; but now They are made very Nano 

by theſe Statutes; and fome Aſurance;, thy 

at the Common Law were Diſcontinuancy 

are now made Bars, as Fines with Prock. 

mation by the 4 H. J. ch. 24. and the 42 Hf 

eb. 36. as to the Iſſue in Tail; tho ſtill Thy 

are Diſcontinuances in ſome Caſes to Him n 
Remainder or Reverſion. 


3: By the A 2. By the Act of All Parties There may 
of All Parties. a Remedy without Suit. As By Their on 
Immediate Accord, or By Transferring thy 
Controverſy to the Determination of Neighs 
bours and Friends by Arbitrament or Um 
rage. 
(b) Terms of . (b) Accord (Concordia) is an Agreement 
the Law. verb. betwixt Two at leaſt to Give and Accey 
— ſomething in Recompence for a Treſpaſs, 6: 
done by one to the other. I This Agreement 
is Executed, It is a good Bar in Law in ſome 
Caſes of Perſonal Injuries to Any Action far 
the ſame Treſpaſs or Injury. Accord with 
(c) 4 Rep. 1: (c) Satisfaction is a Good Plea in Perſon 
9 Rep. 78,79, Actions, where Damages only are to be Recs 
28 vered; not in Real Actions. Therefore 
Right or Title to Freehold Lands cannot bt 
barr'd by Acceptance of Any Collateral &. 
tisfation or Recompence. It muſt be by Re 
leaſe, Confirmation, &c. But becauſe the & 
ction of Ejectione Firme and Treſpaſs are f 
woven together that they cannot be part 
as an Accord is a good Plea in Treſpal, k 
muſt be ſo in Ejectment. 
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1 3 Laws of England. 919 
It One is Bound in an Obligation to deli- (4)9 Rep. 78. 


Goods, or to do any Collateral Thing, ! Inſt. 212. b. 
be Obligee cannot by Accord betwixt Them 


roo: Money in Satisfaction thereof; for the 
the ontract being made By Writing to do ſuch 
ne Collateral Act, It cannot be altered without 
och rating But when One is bound to pay 
Honey, He may give Goods or any other va- 
Chev able Thing in Satisfaction; becauſe All 


hings are eſtimated and valued by Money, 
d not Money by Things. If a Contra& 
ichout Deed is to Deliver Goods, or to do 
ny other Collateral Thing, there Money may 
> paid by Accord in Satisfaction of ſuch a 
ontract. For as a Contract upon Conſide- 
tion may commence by Words, ſo by an 
greement by Words for Any Valuable Con- 
deration, The Contract may be Diſſolved. 


dee Of the Condition of an Obligation, Book 2. 
COS. . p Jo, 5010 
5 Ot Nite, That the Beſt and Safeſt Way to plead 
med Accord is to plead it by Way of (e) Satiſ- (e) 9 Rep. $01 
lone tion, and not by Way of Accord. For if 
on fa de pleaded by Way of Accord, a Preciſe 
. "gi thereof in Every Part muſt be plead- 
„ Ofc. 
b. 2. (f) Arbirrament (Arbitrium, Laudum, Com- ( wet. 
dle Mam) or an Award, is the Determination Sywb. 2 part 


Two or More Perſons at the requeſt of p. 163. C. 1. 
wo Parties at leaſt, who are at Variance, p. 167 f. 42. 
r Ending the Controverſy without Publick 

uthority. Five Things are Incident to Eve- 
Arbitrament or Award, (viz.) Matter of 

mroverſy, Submiſſion, Parties to the Submiſ- 

Mn, Arbitrators, An Arbitrament. 


1. Mat- 
4 


52% i affe ef . bott 
1 r. Matter of Controverſy, either of Fa o: of 
PK}; Right in Things and Actions Perſonal and U 
(g) Weſt's certain; but ſo as No (g) Freehold, tho che Gy 
Symb. 2 Part miſſion is by Deed, nor Leaſe for ears of Lav 
P. —9 955. (Qu.) may be Adjudged from One to Anode 
242,244,245, Thus Debts due on Record or upon Bill 
265, 266. on certain Contract, Matters Concerny 
9 Rep. 78 Matrimony or Criminal Offences, cannot | 
7 Cro. 223. made Matters of Arbitrament. But If \g, 

enter into Bond with Condition (as is uſyy 
to ſtand to the Arbitrament or Award, Ty 
Bond may be forfeited for Non-performan 
of the Condition. | 

2+ Submiſſion of the Controverſy to Arbjr 
tors is neceſſary, by giving Them Power 1 
pronounce a Sentence -betwixt the Parts 


(b)weft's (h) This Submiffion may be either Gene), 6 | 
gz g, of All Demands 'whatſoever ; or Special, if ® 
4 4 4 Fs ſome certain Matters in Controverſy, WP! 
C . p. 166, May be allo by Word or Writing, Abſolute ori 4 
C. 38. ditional. If the Parties give a Bond to each . 


FRep.98. ther, It muſt be Word for Word alike a 
both Sides, only changing the Names, 6: 
The Submiſſion may be with Covenants ton 
form the Award, If the Parties pleaſe. 

6 3. There muſt be Parties to the Submifliag 
(i) Weſt's and (i) Two at the leaſt, one of one ſide an 
Symb. 2. Part one of another ſide, of Capacity to Compr 
p. 163. f. 7:3, miſe or to make mutual Promiſes, to ſubmitt 
1 * the Award. . 

349. 4 (k) Arbitrators are requiſite, who at 
(k) Weſt's Private Extraordinary Judges choſen by ti 
Symb. 2 Part Parties to give Judgment between them t 
P. 164. $-21. End the Debate. Neither Natural or Lg 
Diſabilities do Hinder any one from being! 
Arbitrator. If They are Incompetent Judge 


» $2 -J- 2 ! 

#5 RR Laws of England. 

e Fault is in thoſe that chooſe them. They 

 call'd Arbitrators, becauſe They Have an 

phitrary Power, if Their Judgment be ac- 

arding to the Submiſſion. It They Obſerve 

de Submiſſion and keep within their Juriſdi- 

dion, Their — N rac 1 1 from 

hich chere lies no Appeal. ey cannot (1) a 

ſes their Power; for they have but a bare 9 
ority. $ C. 41. | 

6. (m) Arbitrament is the Sentence or the F Rep. 78. 

cree pronounced by the Arbitrators and * Roll. Abr. 

bliſhed when They have heard all Parties. e) wers 

ut now as all Submiſſions are uſually by Bond $ymb. 2. Part 

anditionally, So as the Award be made in Wri- p. 163.5. 1. p. 

wr, and ready to be Delivered to the Parties, or to 167. $. 43. 

þ of Them as ſhall Require the ſame, The Par- 

s having fo bound Themſelves are obliged 

take Notice of the Award at Their Peril; 

Vunleſs the Words of Submiſſion are So that (n)fRep.103. 

Award be Delivered to Each Party by ſuch a 

9. For then It muſt be Delivered to Each 


ache 
ke ny accordingly. = | 
„ ln making an Arbitrament or Award (o) (o) weg's 


e Things muſt be Obſerved. 1. That It Symb. 2. Part 

according to the very Submiſſion in reſpect P. 167. C 44. 

the Perſons and the Things Submitted. For { = 

Award a Thing to be done By a Stranger , — 22 ' 31 

( ſometimes To a Stranger, who is nor Party 132. "= 

the Submiſſion, or to make an Award upon 1 Roll. Abr. 

other Thing that is not Submitted, or De- 242,243» 245» 

dant on the Thing Submitted, is void. 2442 — 

t where the Award is of ſeveral Things, $4 % — 
within the Submiſſion, and Part out of it, & b. 

5 voidable for that which is out of the Sub- 

Won, and Good for the Reſidue. 2. It ought 

de Equal, and not on one fide only; tor It muſt 

ont either Party to Give or Do ſomething 


oL, II, OOO 3 
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Beneficial or Advancagious. 3. The Perform. 


ance of the Award muſt be Poſſible and Lau- 
ful. 4. There muſt be a Means By Law tg 
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Attain unto the Thing awarded. This is By 

chiefly meant where the Submiſſion is without tht 

Bond. 5 It ought to be Certain and Find Wi erte 

and make an End of all Controverſies ſub- — 

mitted; Or If It is Good only in Reference ob 

to Part of the Things. ſubmitted, It mutt WW gal 

be Final as to that Part, or elſe It will be 4nd 

| void. | * 

Theſe Things being Obſerved, An Award that 

{p) 1 Chan. ſhall not be unravePd in a Court of (p) Equ. Þ » 
Rep. 279. ty, unleſs there was Corruption in the Arti. 
2. Chan, Rep. trators [See the 9 & 10 W. z. ch. 15. infra.) WWW , 
140. all Things are done Bond Fide, The Arjbitta. Mat 
| ment ſhall be Expounded according to the (q) WM (nu 


(a) 10 Rep. Intent of the Arbitrators if Agreeable to Lay, 
57. and not Literally. 2 


„s An (r) Umpirage is where There is but Oulff , 
| * Roll. 5 Arbitrator ; and is uſually when The Parties 
201,202 Submit Themſelves to the Arbitrament or 4. 
ward of certain Perſons, and If They cannot 
Agree, or are not Ready to Deliver their A. 
ward in Writing before ſuch a Time, then 
to the Judgment of Another as Umpire. This 
is often the Effect of the Bond of Sub 
miſſion, 


Note, That Submiſſion to an Award b 

(6}8 Rep, 52. Bond may be Countermanded by Deed. 850 
Authorities in their own Nature are Revo- 

cable; as a Letter of Attorney, Cc. tho 

made irrevocable by Expreſs Words. But 

then the Bond is forfeited. If It had been 

wWith⸗ 


ch 3. Laws of England. 
without Obligation, &c. f one might Revoke 
and Forfeit nothing. 


Bytheg & 10 W. 3. ch. 15. The: Parties may Agree - 
ut their Subniiſfisn to the Award, or — of = 
Perſon or Perſons, ſhall be made a Rule of Any of His 
J1ajc{ty's Courts of Record; and may inſert ſach Their 
Agreement in the Condition of Their Bond, &. And a 
Rule of Court ſhall thereupon be made, that the Parties 
hall be concluded by ſuch Arbitrement or Umpirage. 
And in Caſe of Diſobedience thereto, the Party neglecting 
or Refuſing ſhall be Subject to All the Penalties of Con- 
temning a Rule of Court ; unleſs It appears on Oath 
that ſuch Award was Corruptly and Unduly procured. 
In which Caſe Ic ſhall be fet aſide by Any Court of Law 


or Equity, Cc. | 


Provided, That this Statute (Mall Extend only to ſuch 
Matters for which There is no Other Remedy but by Per- 
[mal Afion, or by Suit in Equity. 


+ Ez Ruda Submiſicne Non Oritur 4ftio. 8 Rep. 82. 
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| CHAP. IV. by 
[ Of the Proceedings in Suits or Cini 
= Cauſes in Our Courts (viz.) Of Actioꝶm 
| (wherein of the ſeveral Sorts of Aion, 
ATions of the Caſe, Detinue, Covenan 
Debt, Treſpaſs V: &. Armis, Ejectmen 
Suare Impedit, Waſte, Replevin) Writ 
aud of the ſeveral Sorts of Writs, Out 
lawry, Appearance and Bail, Of H 
Declaration, Pleas, Iſſues, Trial (when 
in of Jury, Challenges, Evidence 
Verdict, x ) Judgment, Execution er 
and Lafily of Writs in the Nature Mea; 


Appeals. 


O ſhew the Practice in Civil Cauſes, WM" l 
ſhall only take a Genera! View of tl 
Proceedings in the Court of Common Pleas ; be 
cauſe The Common Pleas Court is of the Lat 
geſt Extent for Civil Actions. For tho ever” 
Court at Weſtminſter has ſometimes a particu ii 

lar Courſe of Proceedings, which is the Lai 

of that Court, and of which the Judges oug 
to take Notice, tho not of the Courſe of thi 

Inferior Courts; Vet by Giving an Accoun 

of the Common Pless Court, You may Hat 

& General Account of the Proceedings of ti 

Court of King's Bench and Exchequer (tho 

ſhall take Notice by the way of Any Con 

derable Differences amongſt Them) as m | 
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te Inferior Courts of Common Law, unleſs 

y are directed by Particular Cuſtoms, 

Where The Remedy is to be By Suic in 

e Court, The General Parts of the Suit may 

e Theſe (viz.) The Action, Writ, Outlawry, 

Yypearance and Bail, The Declaration, Pleading, 

fue, Trial, Fudgment, Execution, and a Writ in 

he Nature of an Appeal, = 


L An (t) Action is a Right of Proſecuting, Of Afi 

a Court of Juſtice, for . an which is — (t) = 
Due; or a Legal Demand of one's Right. 4. 9 
A (u) Petition muſt be made to the King in 3 Inft. 40. 
bancery in the Place of an Action; whereup- 1 
n Proceſs ſhall go againſt a Grantee to — 
naintain One's Title. But whilſt Perſonal Finch — 
Things ſeiſed for the King remain in the Of- 206. : 
ders Hands, The Party that hath Right may 2 1**. 187. 
Traverſe the Record that entitles the King, * 
nd have his Goods again; or one may 

Diſturb the Officer from taking the Profits, 

r ſue Him for the Goods. 

EN Action continues till the Judgment is 

en, 

(%) Actions are either Criminal or Civil. (w] 1 Inſt 
riminal, as Appeals of Death or of Mayhem. 284. b 285. a. 
il are either Real, Perſonal or Mix d. 2 Inſt. 40. 

(x) Real are thoſe whereby The Deman- ( Terms of 
lane claims Title to Have a Freehold in any per ras " 
nds or Tenements, Rents or Commons, in pr Reg _ 
ee-ſimple, Fee-tail, or for Life. Every A- ſonal, Actions 
on Real is either Poſſeſſory, i. e. Of His own Mix d. 
oſſeſſion or Seiſin, or Awnceſtrel i. e. of the“ Nep. 3: 
xilin or Poſſeſſion of His Aunceſtors. 5 EY * 
But Real Actions are much out of Uſe. —y 
or in moſt Caſes at this Day, They are ſupply d 

other Actions, which yield an Eaſier and 


Ooo 3 Quicker 


(y)1 Inft. 127. 
b. | 


rink. 172. . 35 Guardian in Socage, Bailiff or Receiver, Ma 
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Quicker Method to Try Titles; as Action; t f 
= Caſe, Treſpaſs, Replevin, * Ir. 1 

C. | ' I c 

Perſonal Actions are Thoſe which the Plain iſs Gen 
tiff may have againſt the Defendant by Reaſon Wigain!t 
of any Debt or Contract for Goods and Char. but af 
tels, + or for Damage done to His Goods, o« {WA®'0 
to His Perſon. | | hid in 

Mix'd Actions are Thoſe which one may I. U 
have to Recover the Thing Demanded, and 1. 


alſo Damages for the Wrong. Anoth 
(y) He that Brings an Action Real is cal. þ 
The Demandant, and He againſt whom It is MV 
brought, is call'd The Tenant. In Actions Per. Oe 
ſonal and Mix d, They are call'd Plaintiff and charge 
Defendant. | of | 

There are ſeveral Sorrs. of Perſonal and Mo! M. 
Mix'd Actions. Therefore I ſhall ſhew How ber 
They are Divided; and then who are Incapabl 
to Bring ſuch Actions, and Againſt whom may 
ſuch Actions be brought; where ſuch Actions 
muſt be laid; and within what Time They muſt 
Le brought. | 3 4 

1. How Perſenal and Mix d Actions are Di. 
vided. ö 

Perſonal or Mix d Actions, that are of Com: 


mon Uſe and Practice, are Divided into A. und: 

&ions of Treſpaſs upon the Caſe, Detinue, Cit Þ 

nant, Debt, Treſpaſs Vi & Armis, Eje&tment, Ou Ct 

re Impedit, Waſte, Replevin. | of! 

Actions of Account are almoſt laid aſide. (i) Tru 

mM Rep. However none can be-charg'd in Account but W's 


_————— 


— 
—B A 


+ 4Qio Perſonalis Moritur cum Perſorts. 4 Toft. 35. . | 
ut 
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yo t ſee the 4& 5 Ann. ch, 16. and 1 Danv. 
ent. / Tit. Account.. 

% An 4#ion of Treſpaſs on the Caſe is („) Terms of 
ain WI: General and Perſonal Action brought a- the Law. v. 
ſon Migainſt One for Wrong done without Force, action upon 
hae. bot againſt the Peace. And it is call'd an the Caſe. 
Aion of the Caſe becauſe the whole Caſe is 


lid in the Declaration. 
It lies For Words and For Deeds. 3 | 
1. For (b) Words ſpoken To or Concerning (b) Finch 18g, 
Another, whereby One is Defamed and Damni-4 Rep. 15, 16, 


1 1 17, 8, Y 
zd. All ſcandalous Words are Actionable which, Dee 


t Wnmay Affect one's Life, Limb or Member, Liberty, 380, Se. 
Per. Ofc: or Place of Truſt, Trade, Preferment, or which 
2nd charge One with a Foul and Infectious Diſeaſe 


whereby He ought to keep from the Society 


nd of Men, or Diſparage His Title to His Eſtate, or 
ow Where the Words tend to One's Diſinheriſon, as 
by calling One Baſtard that is an Heir to Land, or 
uy {MWvicreThey tend to One'sParticularDamage,and 
"ns Heis actually Damaged thereby. All are Action- 
uſt Weble; whether ſpoken by way of Affirmation, 
Hearſay, Adjectively (Au.) Directly, Obliquely, 
Di. Ilnterrogatively if the Words imply an Affirm- 
ation, in Earneſt or ſeemingly in Jeſt, in Eng- 
m- , or any other Language if the Words are 


underſtood, G 

But Note, That where the Slander doth con- 
cern One's Life, Liberty, Member, (as Loſs 
of Ears, Cc.) or Corporal Puniſhmeac, Office, 


might Cauſe a Separation from the Sociecy of 


particular Damage, as He muſt in other Ca- 


. 1 x | 


(d) Yerbu Acciſ ienda ſunt in Mitiori ſnſu. 4 Rep» 25. Fi 
13 les. 


Ut 
Ooo4 


Truſt, Trade, or impute a Foul Diſcaſe that | 14 


Mankind, The Plaintiff need not Aver any Wl I 


An Inftitute of the Book HO. 
ſes. Thoſe Scandals which Concern Matte 
merely Spiritual, and without Any Tem 
Damage Enſuing, as to call one Adultere; 
Fornicator, Heretick, Schiſmatick, Dilapida 
tor, &c: are determinable in the Eccleſiaſtic 
Court. Yet By the Cuſtom of London, An A 
Rion of the Caſe lies for calling a Woman 

| Whore or Bawd, becauſe by Cuſtom She may 
be Carted, if the Words were true. [For the 
Action De Scandalis Magnatum, See Of the N. 
b;lity, Book . ch. 4. p. 74, 75- For Defany 
tion by Deed, See Of Libels, Book 3. cb. 1, 
740. and For Authorities in all the Caſes aboye. 
mention'd, 1 Danv. Abr. p. 80, to p 172. 
It is to be further Obſerved, That the De. 
claration muſt ſet forth the very Words that 
are Actionable; for if the Witneſs varies but: 
little from Them, The Cauſe is loſt. There 
fore It is beſt to charge the Defendant with 
ſpeaking the Words ſeveral Ways at ſeveri 
Times, that you may with more Certainty 
Hit upon the very Words or the Subſtance 
thereof. For It is not here to be allow, x 
 Ttis in the Eccleſiaſtical Court, to lay the 
(b) 2 Roll. Words, and ſay, (b) or tbe like or to the lik 
Abr. 298. Effect 
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2. For Deeds, As for an Aſumpſit, Nuſont 
Deceit, Trover and Converſiun, and upon di 
zutes. 

(c) Terms of 1. Upon an Aſſumpſit, (c) which is a Volun 
the Law. u tary Promiſe made . Word, or ſuppoſed u 
Aufi. be made by Word, whereby One upon Vol. 
able Conſideration Aſſumeth or Undertaketh to 
Perform or Pay ſomgthing to Another. Ther 


fore, 


u plie 


ha Lans of England. 

An Aſumpfit is either Expreſs by Direct Agree- 
by Word, or Note in Writing without 
Gal (for that is All one in Law, ) or Implied by 
the aw. Expreſs, as For not making a Good 
Fate of Land fold according to Promiſe ; 
Not paying Money upon a Bargain and Sale 

according to Promiſe ; For not Deliverin 

Goods upon Promiſe upon Notice or Deman 
This Expreſs Aſumy may Relate to one's 
Real or Perſonal Eſtate, or to One's Perſon. 
Implied; Thus an Action of the Caſe will lie 
. aan Implied Aſumpſit for a Quantum Meruit 
ore:Mlfor One's Labour, as where I employ Any 
Perſon to work for me, carry Goods, &c. 
De. For 2 Quantum Valebat where the Law obliges 
that an Inn-keeper, Cc. to furniſh another with 
ut Meat, Drink, Cc. or where a Tradeſman 
ler. Delivers Goods at no certain Price; For 
wich Receiving Money to my Uſe, as Bailiff or Re. 
eral ceiver, or Both as Bailiff and Receiver, which 
inty ſupplies the Place of an Action of Account; 
ce Upon an In/imul — for Money due up- 
on Account ſtated, ſuppoſing that the Parties 
the have come to an Account; Upon a Bill of 
e Exchange by Cuſtom; for if a Merchant to 
whom It is Directed, ſubſcribes the Bill, It is 
any an A ſumpſit in Law. [See the 9 & 10 V. z. eb. 
S. Concerning Inland Bills of Exchange. 3 
& 4 Ann. ch. 9. An Act for Giving Like Reme- 
lun dy upon Promiſſory Notes, as is now uſed up- 
dro Won Bills of Exchange; and for the Better Pay- 
all- ment of Inland Bills of Exchange. And fee 
1 t0 % 2. ch. 3. p. 485. ] In All Theſe Caſes It is 
en Implied By the Law, that One Agreed to 
pay, tho' He made no Expreſs Promiſe to do it. 
And as ſuch Actions on the Caſe upon an im. 
A plied A ſumpſit may be brought agaiaſt the Par- 
ties 


' 
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ties Themſelves, ſo They will lie For or 1, 
gainſt Executors or Adminiſtrators upon the 
Contracts of the Teſtators; And theſe Im. 
plied Promiſes may alſo Relate toOne's Real or 
| Perſonal Eſtate, or to One's Perſon. 
There may be alſo an Action of the Caf 
upon a (d) Non Aſſumpſit when the Law obliged 
to Agree or Act, as againſt a Victnaller for 
Refuſing . Gueſts. i | 
The Statute of the 29 Car. 2. ch. 3. Concern. 
755 333, 369. ing Agreements to Perform or Pay wat — 
be Remembred. I have before mention d ſom: 
Parts of it; but It is neceſſary to Remind you 
again as to ſome Particulars. 
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By the 29 Car. 2. ch. 3. [An A for Prevention of Fraud 
and Perjuries.] No Action {hall be brought to charge an 
Executor or Adminiſtrator On a Special Promite to Anſwer 
Damages out of His own Eftate, or to charge the Defer- 
dant upon Any Promile to Anſwer for the Debt or Mi 
carriage of Another; or to charge Any One upon an Agree- 
ment on Conſideration of Marriage; or on any Contract ot 
Sale of Lands, &c. or Any Interejt concerning tie ſame; 
or upon Any Agreement that is not to be performed within 
Tear after the making thereof; unleſs the Agreement up 
on which ſuch Action ſhall be brought, or ſome Memo. 
randum or Note thereof, ſhall be in Writing, figned by the 
Party to be charged therewith, or by ſome other Perſon 
Authorized by Him 

No Contract for the Sale of any Goods of 10 l. Valte 
ſhall be good, Except the Buyer ſhall Accept Part of theGoods 
ſo ſold, and actually Receive the ſame, or give ſomething 
in Earneſt to Bind the Bargain, or in Part of Payment, 
or except ſome Memorandum or Note in Writing be made, 
ſigned by the Parties to be charged by ſuch Contract, « 
their Agents, | See How Eſtates in Goods and Chat- 


tels Perſonal may be Acquired By Sale, Book 2. Cl 
6. p. 544. 


ver! 
urnir 
ouſ 
ng 1 
ay 

is L 
Deca 
uildi 
ding 

njoy 
akit 
Brew. 


(s) ITY, ( 
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F 2 Promiſe to Marry, as well as to Promiſes 
» Payment of Money upon Marriage. 
Any Intereft concerning the ſame (f) includes an (f) 2 Ventr. 
reement to Aſſign a Term in Being, as well 361, 362. 
x One created - we p | F - pH 
) By the Clauſe Except ſowe Memorandum 
| - 1 Writing be 4 &c. a Promiſe by 9 ven 


— etter is ſufficient, 
3 Note, I hat in Declarations upon many 
yOu ſumpſits, It is neceſſary to ſhew a Notice, or 


n Regueſ and Demand. [See Of Demand, Book. 
þ, ch. 2. p. 323. Of Obligations, Book 2. ch. 3. 


459. 


' _ - >hex | 

2 2. This Action lies for a Nuſance, (h) which ()T 

e hs when Any Thing is Done or Omitted by a the Law d of 
2 an upon His Own Ground, or elſewhere, Nuſance. 
— o the Annoy ance and Unlawful Hurt of Ano- 

a ber. It lies only for a Special Annoyance 

ne; No ſome particular Perſon, not for a Common 

nc WMuſance. (i) Thus an Action of the Caſe (i) E. N. B. 
. y be for a Nuſance for Diverting, Stop- 176. 


ding or Corrupting the Plaintiff's Water; For 4 Rep. 86, 87. 
liverting Water from the Plaintiff's Mill; For J Rep 73, 
urning a Water-Courſe upon the Plaintiff's „ Rep 54,58 
ouſe, Meadow, &c. For Encloſing and Eat- 1 Inſt 56. b. 
ng up the Common; For Stopping up a 2 Inft. 405, 
ay leading from the Plaintiff's Houſe to 406 

ls Land; For Suffering the next Houſe to Ln AN 
Vecay to the Damage of my Houſe ; For : hav. Arr. 
uilding upon a New Foundation, and Stop- 174. 

Ing up Antient Lights, or Hindring one to 

oy the wholſome Air; for ſetting up or 

king a Hogſtie, Houſe of Office, Lime-pit, 

rew-houſe, Dye-houſe, Tan-houſe, Chim- 

ey, C handler's or Butcher's Shop, Cc uſing - 

0 


eu is ſaid that the Clauſe concerning 4- (e) 3 Lev. 65. 
15 ments on Conſideration of Marriage extends 
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ſo near my Houſe that the Smell thereof doi 
annoy me, or Hurt my Graſs or Trees, þ, 
Laying Carrion near my Houſe, Ce. Ry j 
One ſets up a Brewhouſe, or keeps a Chandler 
or Butcher's Shop near me, and lays Stinking 
Heaps at His Door, tho this be Offenſive g 
ah 5 Rep. 93, me, I cannot Have this Action; (x) unleſßthe 
= 16s, Annoyance is very Great and very Offenſy 
9 Rep. 54. to me becauſe It is a Publick Nuſance. 

1 Cro. 367. If a Schoolmaſter keeps a School fo nex 
| the Study of a Lawyer by Profeſſion to Hi 
Diſturbance, An Action will not lie. 
-  Tho' One hatha Right to Air and Light in 
His Dwelling ; Yet for Hindring One's Proþyg 
No Action lieth. For a Proſpect is only for 
DE not — — 
If Two have Lands adjoyning, and One 
—_— of Them builds a Houſe on His own Land, 
| and makes Windows and Lights looking into 
the Other's Land, The Other may lay or e. 
_ any Thing upon His own Land and Stop 
them. 
(m); Rep 73. (m) Tho' One cannot Have an Action of 
9 Rep. 113. the Caſe for a Common Nuſance, becauſe l 
1 Inſt. 56.2. may be preſented in the Turn or Leet; yet 
where the Inhabitants of a Town had by Cu. 
ſtom a Watering Place for their Cattle which 
was ſtop'd by Another, Any Inhabitant may 
Have an Action of the Caſe againſt Him, for 
otherwiſe they would be without Remedy; 
becauſe ſuch a Nuſance is not Common to All 
the King's People and Preſentable in the Tum 
or Leet, or to be Redreſſed by Preſentment 
1 1, ng n_ 1 , 
n) Upon Special Damage by a Foundrous 
1 Way, An Action lies againſt a Corporation ot 
Private Perſon that is bougd to Repair it; * 
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a Ditch in the Highway, (oh! 
neo which my Servant falls and Breaks He 75 84. 
dich, by which I loſe His Service for a long 1 Danv. Abr. 
ine, I ſhall Have an Action of the Caſe a- 73. 
int Him for this Loſs of Service. So for 
Digging a Pit, by reaſon whereof F. S. (for 
phoſe Fife 1 _ 2 was — [See 
q ances, Book 3. eb. 3. p. 761, 761, 
705 (p) Deceit of One to Another to His 
Damage. There muſt be both Deceit and 95 
Damage. 4129. 5h, 
Deceit is either Judicial or Extrajudicial. 11 Rep. $5. 
Julicial, where ſomething About Suits at Law Finch Book 3. 
is Done, not Done, or Done amiſs, &c. as ch. 2. P. 188. 
hen an Officer of the Court uſes Deceit in * — 
His Office. Thus the Sheriff, Cc. is liable to 9 
an Action of the Caſe for Deceit, if e does 
e- not Execute the King's Proceſs, or makes a 
cop Falſe Return of it. Thus a Counſellor or At- 
torney are liable that betray my Cauſe, Or If 

| 0 WThey do not attend at the Trial, by which 
el my Cauſe Miſcarries, &c. Thus One is An- 
J Wſwerable that Perſonates me in Court to my 
- Damage. Extrajudicial; where One Coun- 
ich Nterteits Letters in my Name, and receives my 
Fa Money; or Cheats me with Falſe Cards and 
1 Dice; or ſells to me by Falſe Weights and 

}; WMeaſures ; or knowingly ſells to me Unwhol- 
ſome Victuals, Wine, Drugs, Cc. to my Hurt 
in and Damage; or ſells me Gaods that are none 


(p) F. N. B. 


„ 


or — 8 & Inhoneſ's non ſunt in Lege Pra ſumenda. 10 


56, 
1 of 
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P 
(q Finch 189. 
2 Cro. 4, 286 (q 
630. 


(tho* an After- Warranty by Deed may amo 
to a Covenant) It is a Void Warranty, aut 
no Action of Deceit lieth upon it. Alf 
Warranty can reach but to Things in Being x 
the Time, not to Things to come; fora Wat 
ranty that the Horſe which you Buy of me 
ſhall carry you Thirty Miles a Day, is a void 
Warranty. One may Warrant that a Man 
ſhall live a Year, that a Ship ſhall return fron 
ſuch a Place; That a Horſe ſhall continu 
ſound for a Year, Cc. Neither will a War 
ranty be good of Things, which I may plair 
ly Diſcern to be otherwiſe ; as that the Hors 
is not Lame or Blind, when He is apparent! 
Lame or Blind, that Cloths of a Murry Cola 
are Blue, &c. unleſs the Buyer is Blind Bu 
where a Horſe is Warranted to be Sound Wind 
and Limb, and He is Broken-Winded, or hath 
other Secret Diſeaſe, or where Cloths ar. 
Warranted to be of ſuch a Length, and arM. *: 
not; There an Action of the Caſe For Deceri 
lieth: For Theſe Things cannot be certain 
known by the Sight of Unskilfull Perſons 
(r) 2 Cro. 4. . 

(r) Every One will Afhrm that His Wars 
are Good, that the Horſe, which He fell, 
is Sound, yet If He does not Warrant thet 
to be ſo, tho' It was Falſe, no Action lies 


4. A 


2 
. Lans of England. 935 
„ An Action of Treſpaſs upon the Caſe 

my. be For rover and Converſion, (s) which (s) Terms of 
ſes againſt Any Perſon that Hath gotten into the Law, v. 
=; Poſſeſſion any of the Plaincitt's Goods, Trover. 

ind Doth Refuſe to Deliver them upon De- 

mund. It is a Special Action of the Caſe 

tought to Recover Damages to the Value of 

the Goods. For you Recover not the Thing 

Netained, as in an Action of Detinue. Trover is 

> Frexch Word, and Signifies To Find; So that in 

his Action the Plainciff ſurmiſeth that He Loſt 

ſuch and ſuch Goods, and that the Defendant 

Hach Found Them, and Converted Them to His 

wn Uſe at ſuch a Place. The Loſing is 


= ut a meer Suggeſtion, and not Material. For 
* the Plaintiff Delivered the Goods to the 


Defendant; or if the Defendant takes the 

149 in His 1 Cc. this Action lies 

gainſt Him, if there is a Con verſion. (t) For 8 
hat is the Point of the Action and muſt be = _ 
particularly alledged. If a Man finds Goods, 23. 

e may take Poſſeſſion of them, and no A- 

tion lies; but He ought not to Abuſe them 

r Uſe them; For therein lies the Offence. It 

ay be brought againſt the Firſt Finder, or 

gainſt any other that hath the Goods by 

ale, G c. But It muſt be obſerved: 1. That 

he Plaintiff in this Action muſt prove a Righr 

Ir Property in the Goods, or at leaſt a Lawful 

olleflion or Special Property for ſome Time, 

kin the Caſe of a Carrier, &c. 2. A Poſſeſ- 

min the Defendant. 3. A Demand and Refu- 

# to Deliver them. (u) This Refuſal or De- (u) 10 Rep. 
al is allowed to be Good Evidence to the 56, 57, 491. 
uy that He Converted the ſame, till It ap- 1 Danv. Abr. 
ears to the contrary. * 


ies. 2 | Tr 


It may be brought by Any one in His ow; 

Right, or by an Executor or Admini 
for Goods which came to the Defendant's P ono 
ſeflion after the Death of the Teſtator « 
Inteſtate. 
(w) 1 Danv. (W) This Action lies for Money out of: 
Abr. 20, 21. Bag (Qu.) as well as in the Bag, becauſe the 
Thing Itſelf is not to be Recovered, but Da. 
mages to the Value aforeſaid; for Money depo. 
ſiced in a Third Perſon's Hand upon a Wager, 
For Any Live Goods, as Horſes, Oxen, Sheep 
Hens, Deer and Hawks reclaimed, a Maftif 
Hound, Greyhound, Spaniel, Tumbler, x 
well as for Things Inanimate ; as Beds, Jew. 
els, Rings, Plate, Carts, Timber and Trees 
cut down, a Ship and its Tackle, a Bond and 
other Writings, Cc. It will not lie for Crea. 
tures Fere Nature, nor for Any Part of a Fa. 
hold, as for Lead upon a Houſe, Doors or 
Windows fixed ; But If They are Removed 
and Converted, It will lie. 

The Plea on the Defendant's Part is uſually 
the General Iſſue, Not Guilty, and the Spe- 
cial Matter may be given in Evidence to prove 
the Plaintiff has no Cauſe of Action, or which 
entitles the Defendant to the Thing in Con- 
croverſy. It is ſaid That there is no Pleain 
Trover but a Releaſe or not Guilty. If the De- 
fendant Pleads a Special Plea, He muſt either 
Confeſs and Avoid the Title of the Plaintiff 
or elſe Traverſe or Deny it. 
| 5. Actions of the Caſe may be upon Statuti 

(x) Terms of Theſe are either (x) Private or Popular. 1. Pri 

of Law. v. vate, when an Action is given by a Statute to 
Action upon the King and to the Party Grieved only; 
the Statute. For a Robbery upon the 13 Ed. 1. and the 2 


Elix. For Fraudulent Conveyance on the 13 = 
| > 


536 


14. 27 Eliz, ch. 4. For Perjury on the 5 Elz. 


wing All the Damages. Or to the Party 
eved only upon a Penal Statute as upon 
e Statute of Glouceſter, or 5 & 6 Ed. I. eb. 5. 
vr Waſte, Ce, And Here if the Action is 
ven to the Part 
ot diſcharge the ſame, 2. Popular, where an 


ny {ation is Given upon a Statute to the King, 
en, to Any One that will ſue for the King and 
inet, by Action or Information, accord; 


as the Statute directs; as upon the 38 Ed. 
cb. 12. Where a Juror takes Money to give 
is Verdict; The 3 H. 8. ch. 11. For Practi- 


„ Oc. where the King only joyns for 
tnour and Conformity, the Party Grieved 


+» ® 
\ 
997 


Grieved, The King can. . 


rees 

2ndWog Phyſick without Licence, &c. In which 
rez. atutes The King is to Have one Moiety of 
Tee ic Forfeicure, and Any Informer (without 


imiting it to the Party Grieved) the other 
oiety. When Any One hath begun to ſue 


ally e King Commences His Suit before the In- Jur. 21, 38. 
pe · emer, The King ſhall Have the whole For- nee 
oreMiture; and He may, before the Informer 3 ” — 
ich eins His Suit, releaſe the Penalty to the e 
on: fender, and Bar all others for Ever; ualeſs 

2 in be Provided to the contrary by the Act. But 

De- after a Popular Action, &c. is brought by 

her Ihe Informer, the King's Attorney will Enter 


lerius non vult Proſequi, & c. the Informer 
y proſecute for His Part. For by bringing 


n this Action, no other can purſue it. (y) If (y) Crompt. 


unis Action, He Hath made the Popular Acti- 
Pri- In His Private Action, which the King, or 
to ny Other, cannot Releaſe, as to His Inte- 
tt 2nd The Condemnation or the Acquittal 
he Party at His Suit is a Bar againſt the 


ing and All Others. If the Informer Qui 
d Vor. II. Ppp tam 
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am bro Domino Rege quam pro ſcipſo Dieth d. 
pending the Action or Information, I 
King's Attorney may Proſecute the Suit f 
the King. For the Information of the Part 
mall e: ve the King after His Death. 
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R UL ES Concerning Penal Statutes, 


run Rr [% 

| (z) HEN Any Thing is prohibited | 
_ & a Statute, Tho' the Statute dot . 
2 Cro. 134. Give an Action or Penalty, yet the pam muſt 
G. ieved may Have an Action Tam pro Domi 5. po 

R-ge Nuam, Cc. T 

' Every Statute made againſt an Injury bare 

(a) 2 Inſt. 55. gives a Remedy by Action, Expreſly or Impi Ove 
74. 8. cite ly. Prof 
(>) 1 Inſt. 159 (b) Where a Stature giveth a Forfeiu 7 
* (without ſaying To Whom againſt a Wrong ny ( 
doer, as upon the 2 Ed. & ch. 13. For not ſe date 

ting out Predial Tiches, He t ar is Grieve pot 
 _.. hall have the Action and Forfeiture ; not thi cif 
()11Rep-6>- King (e) But where No Particular Perſon Ml nf 
en uk 4 * and N is given Genel of t 
„, rally, The King ſhall have it. Fire 

( ) The Proſecution and Execution of MH Por 
Penal Statute cannot be transferr'd to A Rite 

Subject; not can the Forfeitue be TransfiM;; E 

ted to Any Ocher before It is Recovered, ¶ To 

(e) x Tnft 58 Veſted in the King, by Due Courle of ! aa 
b. Hie that (e, Reciteth a Statute in PH an 
ing is not bound to Recite the very Woch Sto 

ſo long as He keeps to the Subſtance. AW ma 

yet the ſafeſt way is to Recite the Ve tha 

Words. Wo 

fea! 

the 


Mal Lans of England. 
1 
It fp 
Part 


By the 4 H. 7. cl. 20. Recovery (Otherwiſe than by 

Verdi) in an Action Popular By Collufion ſhall be no 
Br in an Act ion ſued for the ſame Thing Bona Fade. 
y the 29 Eliz. ch F. in fine, If Any ſhall be ſued in a 
Penal Law in the King's Bench, Common Pleas or Exchequer, 
He may Appear by Attorney without Bail, if ſuch Perſon 
kBailable by Law. - 


[See the 31 Eliz. th. 5. 21 Fac. 1. ch. 4. 
Where Popular Actions are to be laid; and 3 , 
bf. 186, 191. Alſo ſee In what Time Actions 
muſt be brought infra ; and Of Informations, ch. 


F 42 Statutes of Feofails (from Fay faille, I 
have fail'd) or the Statutes that do Remedy 
Overſights in Pleading, Extend not to Penal 
Proſecutions. | wet 22 

There are General Actions of the Caſe in ma- 
fy Other Inſtances, As for Reſcue ofa Priſoner 
taken upon Mean Proceſs or Execution ; Reſcue 
won a Diſtreſs, &c; Entring Liberties or Fran- 
chiſes and Arreſting upon the Warrant of She- 
riff of the County, or for other Diſturbances 
of the Liberty; For Negligence in keeping 
Fire whereby my Neighbour's Houſe in burn'd ; 
For keeping a Dog knowingly accuſtomed to 
Bite Paſſengers, or To kill Sheep, where one 
is Hurt or His Sheep kill'd ; for a Conſpiracy 
To Indi& one Falſly and Maliciouſly ; Againſt 
a Carrier for Loſing One's Goods; Againſt 
an Inn-keeper for the Goods of His Gueſt, 
Stolen in His Houſe, &c. Action of the Caſe 
may be For Not Doing, Miſdoing, or for Doing 
that which ſhould not be done; or in other 
Words for Non feazance, Miſ-feaz,ance and Male- 
feazance It is Impoſſible to Reduce all of 
dem under particular Heads; for they are al- 
Pppz moſt 


8 C 5 


00 F. N. B. 


510, 511. 


ally Receiving New Forms. [See 1 RU 


138 
1 Inſt 236 b. of Anather either by Delivery ot Finding. 
2 Danv. Abr. muſt be laid ſo certain as the Thing Detaine 


Thing it ſelf, He fhall Recover Damages & 


Charters which concern the Inheritance 0 


Certain, of Goods Valuable, wherein one Hat 


An'Tiſtitute of the Book y 
moſt Infinite, daily encreaſing, and Comm D 
and 'Danv. Abr. Of Actions of the Caſe] 

Note, That ; oe Aſſiſes for Gon 
mons, Ways, Cc. Aſſiſes of Nuſances 25 
Secta Ad Molendinum, are now turned! 
Actions of Treſpaſſes or of the Caſe. [% 
Of an Action of Debt infra. | 


2. An Addion of (f) Detinue from Detingy 
Detain) lieth where One comes by the God 


may be Known and Recovered. For in th 
Action the Plaintiff ſhall Recover the Thin 
.Detcained; Hut if One cannot Recover th 


the Thing, and alſo for the Detainer. It le 
mot for Money out of a Bag. or Corn out 
-a Sack, — here the Money or Cornu 
not he known from Other Money or Com 
In that Caſe the Party muſt have an Adi 
of the Caſe, GWS. 

One may Have an Action of Detinue fn 


His Land, if- He knows the Certainty of T hen 
For Detinue ought to be always of a Thing! 


Property or a 'Right ; And Ir muſt be once i 
the Poſſeſſion of the Defendant. This Poſſe! 
ſion muſt not be altered by Act of Lew, x 
Seizure, ' &c nor muſt the Defendent hare! 
Right or Property in Them by Diſtreſs, 0: 

Derineti1s a Neceffacy Word in the Writ. 
The Bailment (From Bailler, To Dcliver)0 
Delivety of Goods or Writings may be Sim 
as To keep for my Uſe; or Conditional, as tos 
Redelivered when Money is paid, &. 
tha 


Iv n Laws of England. 
„delivers the Goods is termed the Bailor, 
ont to whom They are Delivered the Baile, 
4 4 : < | % | 
jon Bailment or Delivery The ſe Things are 
ve Obſerved. (g) If Goods are Delivered (g) 1 Inſt. 89. 
Man to be ſafely kept, or to be kept (which a. & b. 
one in Law) and after Theſe Goods be 4 N p.83, 84. 
en from Him; This ſhall not Excuſe Him, 8 Aur. 
:auſe He undertook to keep Them ſafely. 33 
He ſhall be Excuſed in this. Caſe, If He 
gertook to keep them as He would His 
vn. If Goods are Delivered to One as a 
re, and They are Stolen from Him, This 
Hon lieth not againſt Him becauſe He hath 
Property in Them; and therefore ought ta 
ep them no otherwiſe than His Own. But 
He that Pledged Them tendered. the Money 
fore the Stealing, and the other Refuſed to 
eliver Them, He ſhall be Charged. If 4. 
weth a Cheſt lock'd with B. to be kept, and 
keth the Key with Him, and does not tell 
what is in the Cheſt, and the Cheſt toge- 
er with the Goods are Stolen, B. ſhall not 
charged therewith; becauſe A. did not 
ruſt B with Them. And that which hath 
en ſaid before of Stealing is to be underſtood 
All other like inevicable Accidents. There- 
re It is Neceſſary for One that receives 
oods to be kept to Promiſe only to keep 
em as His own ; or to keep them at the Pe- 
of the Owner. The Caſe of a Carrier, 
ry. man, Common Inn keeper, is Different; 
r they Have their Hire, and thereby impli- 
ely undertake the ſafe Delivery of the Goods 
truſted with Them ; and therefore They 
all Anſwer the Value of them if They are 
olen from Them. But tho' a Factor hath 


ages and Salary, yet if He is Robb'd, He 
| Ppp3 ſhall 
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ſhall be Allow'd to Diſcount for it; for His Dy 
is to Merchandize as a Servant in the beſt Ma; 
ner He can, and a Servant is Bound to Obe 
His Maſter. [See Book 3. ch. 1. p. 631.] 

Actions of Detinue are not fo frequeny 


(1).10 Rep. , brought as formerly. Actions on the Caf: MP" 3 
57. -- © Trover and Converſion are come into their Pla 4 . 


where the Converſion changes the Detinue u 


an Action of the Caſe So that the Tedious pn 
ceedings as to Garniſhment, and Interpleads 
are now out of Uſe. Beſides, In Detinue Th 


| eaſe 
| elerv 


(i) Inſt. Defendant may (i) Wage His Law, but He 

286, b 295 2. cannot in Trover. [See Of Wager of Law, Tit Grou! 

Trial, poſt. ] les W 

(k) Terms of (k) 3 An Action of Covenant ariſes where: I. 

— Law. v. Agreement is made by Deed or Writing dein 

ovenant. between Two Perſons at the leaſt, each HAI 

F.N.B. 145. : . tion 
perform certain Covenants on His Part 

this Caſe, He that is aggrieved may have thi ſends 

Action. 2 | (00 5 

An Action of Covenant is maintainable c Pele 

ly upon a Deed, Indented or Poll; except Iti the l 

otherwiſe by "Cuſtom, as in London I then His | 

Is only a Hand to the Writing without Seal . 

Covenant lieth not, but Caſe upon Agree If ct 

ment. 

[See what Action of Covenant lies for a po 

Aſſignee, 1 Inf. 215. a. & b. 5 Rep. 1), 1 228 

1 Saund. 238, 239, 240, 241. 2 Danv. 4 _ 

235, 236, Cc. See alſo the 32 H. 8. ch. 14 dar 

In this Action the Plaintiff Recovers Dan 0 

ages for the Breach of the Covenant, befile | 

Coſts; and if the Defendant breaks the Cort 

0 1 cc 3. Hant again, (1) A New Action lieth. [Seetit * 

8 9 W. z. ch. 1. and Of Covenant, Bool! bee 


ch. 3. p. 392, Cc Tho there is a Bond to be 


form Covenants, Damages only are to be ; 
covere 


„ Laws of England. 


arercd, not the Penalty. But in this Action 
» Defendant may be forced to give Bail up- 


«many. Breaches as He pleaſcs. [See the 8 & 
C . z. cb. I 1.] 


reſerving Rent, Judgment, Statute Merchai.t, 

Recoginizance, Cc. So that ſometimes It is 
Grounded upon a Writing, and ſometimes It 
lies without Writing. 

If Money is due upon any Specialty, An A- 
tien of Debt muſt be brought, and no other 
Action, Upon a Note without Seal, An A- 
gion of Debt may be brought, but the De- 
kkndanc may Wage His | aw. [See of Triol. peft ] 


tin Price to make me a Garment, The Tay- 
lor may Have a General Action of Debt; but 
If the Price is not Agreed on, There lies an 
Action of the Caſe only, or at moſt but a 
Special Action of Debt upon a Special Con- 
tract, which the Law may Imply, upon a 
Huuntum Meruit, An Action of Debt too is 


5 Upon the 2 Ed. 6. ch. 3. for not ſetting out 
of the Tithes ; the 27 Eliz. ch 13. again. a 
Hundred for a Robbery ; Upon the 9 Ann ch. 
10. for Money Due for Letters to the Poſt-Of- 
lice, Cc. It lies alſo upon (o) Arbitrament, Eſ- 
cape, Amerciament in a Court-Baron, and upon 
a By-Law, | . 


Ppp 4 


n.che Arreſt, if the Penalty is above o. 
e Plainciff upon ſuch Bond, &. may Aſſign 


lomerimes grounded upon an Act of Parliament; 


— — — 


943. 


4 An Action of (m) Debt lies where One (m) ü Roll. 
wcth Another a Sum of Money by Bond, 1:1, (m) nc 
dag in upon a Certain Contract, or upon a $93 557. ſyb. 
Leaſe for Life [Sce 8 Ann ch 7] or Years $59, 600. 


(n) But If It is by Action of che Caſe on the (4 Rep. 
Defendant's Promiſe to pay the ſame, which 93, 94. 

the Law implies, The Defendant cannot Wape 5 Rep. 147, 
His Law. Tf I Agree with a Taylor for a Cer 148. 


(o) 1 Roll. 
Abr. 591, 
599 602 

F Rep 92, 95» 
If s Rep. 41. 


— 
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If Money is Due to One in His own Ri 
(p) 5 Rep 31. The Action muſt be brought in the (p) 54 
1 Roll. Abr. and Detinet, But If It is brought By Or Again 
602 603, 604. Executors, there It muſt be in the Deting q 
2 Danv. abr. ly. [See the. 32 H. 8. % 37] (q) An Helr, 4 
$9',594 ſuch, cannot Have this Action. Ir is at 6 
4 FN. B. „Ilie: y \ 

120. (t) Election of the Obligee to Bring an Ade 
Finch 296 of Debt againſt an Heir, bound by the Deed; 
(7) 5 Rep. 60. His Anceſtor, or the Executor, if the Exe 

tor hath Aſſets. If the Executor hath not 4 
ſets, then Againſt the Heir only. [See the 
& 4 W.& M. cb 14.] 

[See Payment of Rent, Book 2. cb. 2. p. zi 
Of Obligations, Bock 2. ch 3 p 500. Where ant 
ction of Debt lies where one is bound to pay 
Sum of Money ar ſeveral Days.] | 

Note, This Action lies not Againſt Exec 
tors upon a Simple Contract made by the Ti 

ſtator. [See the 32 H. 8. ch. 37.] 


By th 3 4 Am cb. 16 Where an Action of Ds 
ſhall be brought on a Single Bill, or Action of Debt, 9 
Scire fatias on a Judgment, The Defendant may ple 
Payment in Bar of ſuch Action. In an Aion ( 
Debt upon Bond, The Defendant may plead Payment 
Bar, If at any Time before Action brought He hath pai 
the Principal and Intereft due by the Condition, tho (ut 
Payment was not ſtrictly made at the Day and Place 2 
cording to the Condition, And pending an Aion onſi 
Bond, with a Penalty, The Defendant may bring in Pi 
cipal, Interefts and Cofts Expended in Law or Equity i 


on ſuch Bond, and the Court ſhall Diſcharge the Defe 
dant from the ſame. 


[See 2 Danv. Abr. p. 484, 485. Where th 
Letfor may have an Action of Debt Againl 
the Aſſignee of a Term, &c.] 


i Laws of England 643 
Afitns of (s) Treſpaſs (Tranſgreſſio) are up- () F. N B. 
1 Wrong which is ſuppoſed to be done J nz . 
mi, with Force and Arms, either 19 207 03, 
inſt the Perſon of a Man or againſt His Pro- 203, 20, 
om. Arms ſignifie Any Thing that a; Man 2 Ro l. br. 
[riketh or Hurteth withal. 545, Cc. 
i. Treſpaſs againſt the Perſon may be Com- 
vited. 1. By Menacing or Threatning Bodi- 
Hurt to Him, whereby He dares not follow 
i Buſineſs, But Threatning alone without 
of; maketh not the Treſpaſs. 2. By Aſſault, 
vhere one doth attempt to Beat Another, but 
loch not; as by Holding up His Cane at Him 
thin his Reach, or by Drawing His Sword 
t Him. Striking at one, &c. Whereunto be- 
ongeth Lying in Wait, beſetting one's Houſe 
nd not ſuffering one's Servant to go in and 
hut, Ofc. 3. By Battery, when one doth wil- 
ully and unlawfully beat Another. If One is 
arying away my Goods, I may Beat Him to 
revent Him from carrying Them away. This 
5 no unlawful Beating- So One may Beat 
Another in Defence of His Perſon or Poſſeſ. 
jon, [See ch. 3. Ante | 4. 1 Maybem, when 
One doth by Violence take from Another the 
Uſe of a Member proper for His Defence in 
Fight, by Depriving Him of His Finger, 
oretoorh, &. not of a Grinding Tooth, Ear, 
Noſe, Ce. Theſe are but Deformities, for 
which Treſpaſs of Aſſault and Battery lies. 
or Mayhem, One may Have this Action, or 
an Appeal of Mayhem, at His Election [ See 
Of Mayhew Book 3. ch. 1. p. 628] 5 By Impri- 
mment, where One is Any way Reſtrain'd 
(whether in a Gaol, Stocks, Houſe, or by 
Holding One in His Arms in the High- ſtreet,) 
to go about His Buſineſs, as at other Times, 


by 


Forbidden Time, or in a Forbidden pas 


(©) SRep. 147. 
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by an Imprilonment without Caule gr Ay 40 
e 


rity ; or when One doth aireſt Another ,, 


But if the Impiiſonment, is upon 4 F. 
Feign'd Suit, as by ſuing Pe 
Statute-Merchant, when the Mone FF 
&c. no Action lieth ; becauſe it is an 1. 
ſonment by Courſe of Law and in a * 
Way. [Sec Of Liberty, Book 1. ch. 1 p. 2 i 
2. Treſpaſs againſt the Property of a Ny 
may be, Againſt His Wife, Children, Cena 
2. Againſt His Houſe and Goods 2 Ag il 
His Land, By carrying away Ouc's Evidenc 
and Wricings concerning Them. By Cutting 


His Trees, Breaking His Hedges, Cutting an 
Spoiling His Grals, Digging in His Gro - 
Ce. with Pretence of Title, or without ſuc Wror 
Pretence. For ſuch, Treſpaſs done upon i The 
Soil and poſſeſſiun of the King. The Uk: upon 
8 Have Kay e of Intruſion for the * 
ic g in the Court of Exchequer. P 
thoricies before cited ] hequer. Lee the A ſur 
Note, That, when The Beaſts of Anoth: _ 
commit a Treſpaſs upon my and, or do then _ 
Feed, Tread or Spoil my Corn, Graſs, Wood cerm 
&c. without my Licence, I may Diftrain ant 1 
Impound Them by Night or Day for thi = 
Treſpaſs And this is call'd Diſtraining 0 11 
Beaſts Damage fraſint (1. e) ¶oing Damage. | St T 
of Di#reſſcs for D m ge flaſuant, 2 Danv. An. 1 
633, 2 4o and Book 2. ch 2 2 326. and 0 uſt 
Acceſſ-ries, Book -3. ch. 2. |] His 
But note aiſo, That when Entry, Author Ten 


ty and Licenc: is givin by Lew, and one dot 


abufe ir, He (hall be a Treſpaſſer ab initio; u — 

the Law wil' judge by the Subſe quent ct, t0 

what Intent He doth Eiter. As the Law g 9. 
. | vet] 


IV; 1 4 Laws of England. 


to a Lord to Diſtrain, to the Owner of 
+. Ground to Diſtrain for Damage teaſant, 


le 0 4 yet if in any of Theſe Caſes the Party 
on och commit a Treſpaſs, che | aw will judge 
paint He Entred for that Purpoſe. But where 
np Entry, Authority or Licence is given by 


the Party, and he abuſeth it, there He ſhall be 
puniſhed for the Abuſe, bur ſhall not be a 
Treſpaſſer ab initio. For when the Party gi- 
reth Licence, He cannot for any Subſequent 
Cauſe puniſh that which is done by His own 


licence, | «a 

11288 in all Treſpaſſes Yi & Armis The Plaintiff 
＋ ſhall Recover Damages according to the 
II 


Wrong done. But in Battery and Mayhem 


Defendant alſo, in Strictneſs of Law, is to 
pay a Fine to the King; becauſe The Wrong 
z ſuppoſed to be Done Vi & Armis, & contra 
Pacem, Cc. 

See Of Judgment, poſt, For the Statutes Con- 
cerning Coſts in Treſpaſs, & c. 


of Years, and a Third Perſon Enters and 
Ouſts the Leſſee, whereupon He Recovers 
His Term and Damages. This is the Com- 
mon Action for Trial of Titles to Lands and 
Tenements. It comes in the Place of many 


— 


(w) In equali Jure Melior eſt Conditio Paſident is, & Rei 
um Atoris, 4 Rep. 90. 4 Iuſt. 180. Neal 
ca 


tho. One Authority to Enter into a Common 


The Court may (u) Encreaſe the Damages (u) 1 Roll. 
upon View of the Record and the Perſon, The Abr. 572. 


N 


6. An (w) Ejedment (Ejectio Firmæ) is an (w) F. N. B. 
Action where One makes a Leaſe to another 220. 

of Houſes (or of one Room in a Houſe) Lands, 3 Leon. 210. 
Coal- Mines, Boilaries of Salt, &c. for Term 2 Cro. 150. 
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Real Actions, as Writs of Right, Fermedon, g. C3 
which were very Tedious, Difficult ni. ne 
Chargcable. And This Method by Fj=&mer qpeal 
is alſo made more Eaſy than Formerly. Pe al te 
now there is no Occaſion for a Leaſe to H gh. 
made, feal'd and delivered upon the Premiſſ;.cer's 
to the Leifze, who has a Mind to try tjeliſ;jon' 
Title, and to leave the Leſſee in Poſſoſſion wiihereb 
be Ouſted and Ej-&ed by the Tenants in P The 
ſeſſion &c. The Uſual Courſe now'is To Drayhay + 


a Peclar ation, and therein to Feign a Lea erm 
to a Leſſce, or to Ein that would Try th; 
Title, and to Feign a Caſual Ejector, or De. 
fendant, in the Declaration (For no Arreſt ; 
to be made in this Action and then deliver 
the Declaration to the Ejector nam d therein 
who Sends or Delivers it to the Tenant in pol. 
ſeſſion, or His Wife, and Gives Him Notice 
in Writing at the Bottom, or on the Back 
thereof, to Appear and Netend His Title; 
or that He che Feign'd Pefendant will ſuffer 
Judgment By Deſault, whereby He the True 
Tenant will be Turned out of. Poſlefſion, 
To this Declaration the True Tenant may 
Appear by His Attorney, and Conſent to: 
Rule to be made Defendant in the Place of 
the Caſual Ejector, or Feigned Defendant, 
and to confeſs a Leaſe, Entry and Ouſter, and 
at the Trial to ſtand upon the Title only. 

If He, tne Tenant in Poſſcflion, doth not 
Appear in due T ime after the Declaration leſt 
with Him, and Enter into the above-mention- 
ed Rule, Then upon an Affdavit, or Oath 
made, That the Declaration was left at His 
Huuſe, or Served upon lim, with Notice to 
An-near as aforeſaid ; The Court upon Mo- 


tion will O:derJudgmentto be Enter'd —_ 
| | 
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62) Terms of 2. An Action By (2) Quare Impedit is a þ, 
th Law v. ſeſſory Action to Recover an Advowſan : , 
—_— 1 lies where One hath an Advowſon, ang ; 
376, 338, Parſon dieth, and Another Preſents His Ce 

and Diſturbeth Him who hath Right to bg 
ſent. - It Suppoſes both a Poſſeſſion ang 
(a) F. N. B. Right; () The Plaintiff or Defendant inf 
33 Wric muſt alledge a Preſentation in Himſe 
FRep. 97. or His 'Anceſtors, or in Thoſe under why 
He claims, unleſs in Caſe of a Lapſe to a3 
(b) 1 Inſt. ſhop, &. (b) It lies alſo for a Donative, Ache! 
344 a. deaconry, Prebend, Hoſpital See the 1; D. 

1 Cro 141. . ch. 5.] One that bath the Grant of the. 
1 Next Avoidance ſhall Have a Quare Impedi. 
© * cu 97. (d) If One brings a Quare Impedit again 
2 Koll. Abr. the Patron and Incumbent within Six Month 
375, 377. and Recovers after the Six Months, He ſſ. 
(d)6 Rep. Remove the Incumbent, if Nam'd in 
51, 2 Abr. Writ. | 
— 302. (e) An Aſſiſe of Darrein Preſentment lies whe 
(c) terms of I or my Anceſtors have Preſented before. 
the Law. v. here too one may Have a Quare Impedit. Fe 


Kare Impeait. where Darrein Preſentment lies, a Quare Imi 


k1 If 
erſio 
ſtion 


is / 


. N. B. 31. iſo lies ; but not contra. aſte 
See Weſt. 2 ch F. or the 13 Ed. 1. a 
ch. 18. and See Of an Advowſon, Book 2. « Ph 
(f) 1 Inſt. 33, 2 p. 262, 263, 266, 269, 270, 273, 274- ff che 
a. 54. b. 8. An Action of (f) Vaſte ¶ Vaſtum) may (I) 
E brought by the Heir or Him in Remainder Maine 
9, Reverſion againſt Tenant for Life, Years, NA 
Dower or By Curteſy, who make Waste rin, 

Spoil in the Houſes, Woods, Gardens, ben 

chards or Lands, which He Holds, to the Ilſe ile, 
judice of the Heir, or of Him in the Remain! U 
or Reverſion. he f 
I cars 


LIE 


Laus ef England. 95 


let us ſee Wh» m-y Bring this Action, and ) 

ain whom ic may be brought I 
„ This Action muſt be Brought by Him that 
ah the (g) Iimmediate Eſtate of luheritance, (g) 1 Inf. 53, 
Fee ſimple or Fee- tail. But ſometimes An- b 285. a. 
ther may Jovn with Him. 

Note, That the Reverſion muſt (h) Continue (h) 1 Toft. 53. 
| the ſame State that It was at the Time of the b 356 2 
Waſte done, and not Granted Over. For tho 2 Roll. Abr. 
te Reverſioner taketh the Eſtate back again, 535: 

The Action is Gone, becauſe The Eſtate did 
ot Continue. A Purchiſer ſhall have an 
ion of Waſte, tho' che Statute hereafter to 
e mention d ſpeaks of Thoſe that are Inberi- 


6 2 

A Tenant for Life cannot have this Action. 

) But a Parſon, &. may have an Action of 0j 1 toft 3412 
aſte, and the Writ ſhall ſay Ad Exbæredutio- a. F 
em Eccleſiæ; tor It is the Dowry of the Church. 
k1 If a Tenant. doch Waſte, and He in Re- (K) 1 Inſt. 53; 
erſon dieth, The Heir ſhall not Have an A- b. 356. a. 
tion of Waſte for Waſte done in the Life of 
is Anceſtor. For He cannot ſay, that the 

aſte was done to His Dilinheriſon. Neither 
hall a Biſhop, Maſter of an Hoſpital, Parſon, 
have an A&ion of Waſte done in the Time 
their Predeceſſors. 

Olf a Leaſe is made to A. for Life, the Re- (1) 5 Rep. 76, 
ainder to B for Life, Remainder to C in Fee, 77 , 
o Action of Waſte lieth againſt the firſt Leſſee, ' 19%. 54. 2. 
luring the Eſtace in the mean Remainder For * Init, 308. 
hen His Eſtate would be Deſtroy'd. Other- 
vile, if B. had a mean Remainder for Years; 
or That wouid have been no Impediment, 

ne Recovery not Deſtroying the Term for 


Vears. 
m) If 
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(m) + inſt, (m) If Leſſee for Years Committeth Wan cout 
28; a. and the Years do Expire, yet the Leſſor ir Pol 
2 loft. 304. have an Action of Waſte for the Treble 1 MMphcric 

mages, tho He cannot Recover the Place yy, 

| Red. But if the Leſſor accepteth of a Sum 3 7 

der ofa Leaſe after the Waſte done, He ] n 

not Have His Action of Waſte. (Qu) If 2 7" , 
(n) g; a. nant (n) Repairs before Action brought, H 
263 in Reverſion cannot have an Action of Wafty 
2 Ir ſt. 206. But He cannot plead that He did no Wat 
5 Rep. 119. Therefore He muſt plead the Special M Comp 
ter. non J 


By the 20 Ed. 1. Stat. 2. An Action of Waſte is mainti 37 tt 
able by the Heir for Waſte done in the Time of His AM able 
ceſtors, a well as for Waſte done in His own Time. ears t 


(o) 2 Rolls (o) Duere, If This 1 not an Ordinance only 
Abr. 825. for Ic js Queſtion'd whether It is a Stan He 
And if It is a Statute, It is thought to hu e 
been Repeal d. \ſgr 
2. Now Let us ſee Againſt whom The Adio, / 
of Waſte is maintainable. Drer 
om 
By the Statute of Glouceſter or the 5 & 6 Ed. i. d. Icio 
An Action of Waſte is maintainable Agaim# Tenant Mer ett 


the Curteſy, in Dower, For Life, or Years. other 
| Mouse 
By Conſtruction of the Statute It is mau ber. 


(ep) Lit. 67. tainable againſt Tenant for (p) Half a YealM (uv 
1 tab: 54-b. c. It lieth againſt a (q] Mortgagee in Flor L 
(997 — Conditional, and a Deviſee. But it lieth one 
(r) 1 Int, 54. (r) Againſt Tenant at Will, Tenant By Sat 
a. 57.4. 'ture-Merchant, Staple or Elegit, or Guardia her, 
2 Inſt. 135. in Socage; for They ere not Tenants o 
6 — K Nur ears. But an Action of Treſpaſs lieth againiWic 

- ip „Them, or Againſt the Guardian Treſpals else 


1 Accoun V 


0 4 Cavs of England. 
count. It ſhall not lie Againſt Tenant af- 


; Poſſibility of Iſſue Extine ; becauſe the 
heritance was once in Him. | 


by Vaſt. 2. or the 13 Ed. 1. ch. 22. An Afton of Waſte 
maintainable by One Tenant in Common Againſt an- 
lber Tenant in Common of Wood, Turf, Land, Fi- 
bing, Ec. * 
(s) This Act extends to Joyritenants, but | 
(s) 1 Inft. 
ot to Co-parceners; becauſe They were 300 b. 
pmpellable to make Partition by the Com- 2 lnſt 403. 
non Law. | 


By the 11 H 6 eb. 5. An Action of Waſte is main» 
inable by the Reverfioner Againſt Tenants for Life or 
ears that Alien Their Eftates to a Stranger, and after- 
ards (ſtill Receiving the Profits) Commit Waſte, 


aue in the (t) Remainder, as well as the Re- tj; Rep. 57. 
u erſioner, may bring this Action, and Every 2 Inſt. 302. 
N A 8 —_ 8 

(u) If Tenant by Curteſy or Dower Grants bY 
Vrer their whole N the Grantee doth 8 
ommit Waſte, yet The Heir ſhall have an 303. 

Action of Waſte Againſt Them, and Reco- 

er the Lands againſt the Grantee. In all 

ther Caſes Regularly the Action ſhall be 

rought Againſt Him that did the Waſte, whe- 

her the Tenant or His Aſſignee. on 

(w) An Infant or Husband and Wife, Leſſees „ 

or Life or Jen muſt Anſwer fen che Waſte 75 rag 
lone By Themſelves, or a Stranger; being 2 Inft. 145, 
eſt to take their Remed» Againſt the Stran- 146. 303. 
raider, if He did the Waſte. But when there is 

s o Remedy, as when Waſte is Committed by 

ane King's Enemies, Cc. the Tenants, or 

elſces, are not puniſhable ; except there is a 


ou V ot. II. Qqq Co- 


nn 


= — — — cc 2 FL = > 3% + ag; = | 3 
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(a) Noy's Oc. againſt Tenant for Life or Years, (a) H 


| 2 I peachment of Waſte (From Empeſchement, a Hi 


954 An Inſtitute of the Book M. 
Covenant in the Leaſe That They ſhall ad 
permit or fuffer Waſte. (Qu.) If Tenant f. My 
Years commits Waſte, no Action lies again 

(T) ilnſt 53 b. His (x) Executors or Adminiſtrator, |, 


2 inſt. 32. Waſte done before their Time. 1 
6% 2 Roll If Tenant in (y) Dower takes Husband uh (vit. 
Abr. 827, Commits Waſte and dies, The Wife ſhall fe ges, 
62) lnſt 54. a. be puniſhed for this Waſte. (2) But if M 
Husband hath a Leaſe for Years in Right Mio c. 

His Wife, and Commits Waſte, and then vis; 

Wife dies, an Action of Waſte lies Apain | 

Him; becauſe the Law gives the Term if 9. 
Him. A Wife that Hath the Eſtate by or Gi 
vivorſhip ſhall be puniſhed for Waſte done WiMdiſtr 

the Husband in His Life time, if She Agredſupon 


to the Eſtate. 
If One Recovers in an Action of Waſte 


Max. 101. fhall have the Corn growing upon the Land 
If a Leaſe is made to One (b) Without | 


x Inft. 220. a. drance, or Sine Petitione Vaſti Ci. e.) Witho 
2 Inft. 146. Reſtraint of Commiting any Waſte, or wii lain 
out Demand or Challenge of Recompenc 

for Doing Waſte) then the Tenant may 

down Trees and Convert Them to His ov 

(c)4 Rep. 63. Uſe, tho? the (c) Property was in the Leſſo 
| or He may let the Houſes be out of Repai 
Cc. and not be liable to Any Action. But 

the Words are To Hold without any Impuud 

ment of any Action of Waſte, The Leſſor m 

ſeize His Trees if che Leſſee cuts them Dom 

becauſe the Diſcharge extends only to f 

Action. The Clauſe Withour Impeachment 

Waſte is very Common in Leaſes; whereby. 

Tenant hath a Property in the Houfes, Tre 

fe, if Hz Executes His Power during the} 


or Sw ff l 2 * | 
b Laws of England.  gg5. 
iy of the Eſtate. Bur on the other Hand, It 
: 33 Common to Provide Againſt Waſte by 
Condition, Covenant or Exception, if Waſte 
not Allow'd. 
As to the Forfeiture and Judgment in Waſte, 
(viz.)The Thing Waſted,and the Treble Dam- 
iges, See the Statute of Glouceſter, or the 5 & 6 
I 1.and the 8 & 9 V. z. ch II. For Recovery 
of Coſts ; and Of Waſte, Book 2. ch. 4. p. 521, 


Ce. 


An ; | 

n il 9. A (d) Replevin is a Remedy Grounded cd) rtoft. 145. 
or Granted upon a Diſtreſs, That the Thing b. 161. a, 

e M Oiſtrained may remain with the firſt Poſſeſſor, 


upon Security given by Him to Try the Right 

with the Diſtrainer, as hath been Obſerved. 

dee Of 1 Book 2. p. 329. ] As thus 

One doth Diſt rain Another's Cattle or Goods 

ſor Rent, Fine, Service or Suit, Damage 
feaſant, [See Action of Treſpaſs] The Owner 

pon giving Security to the Sheriff, that He 

ill purſue His Action Againſt Him that Dis 

ain'd, and Return the Cattle or Goods again, 

{the Taking ſhall be Adjudged Lawful, may 

wea Writ of Replevin, or Replegiari Facias ; 

ou hereby the Sheriff is commanded to Return 

he Cattle or Goods to the Owner or firſt Poſ- 

eſſor, till the Right of the Diſtreſs is Deter- 

ind. For the End of this Diſtreſs is, That 

he Party Diſtrain'd may be forced to ſatisfy 

" nave Debt or Duty to the Party Diſtraining, 

our elſe to Anſwer Him at Law. 

0 i Obſerve That there muſt be Two Sorts of 
ent edges, (viz.) Plegii de Proſeqnendo and Plegii 
by M Rerarno Habendo. See Weſt. 2. or the 13 Bd. 
Tre, ch. 2. infra.) 


ada If 
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If the Cattle or Googs are not Delivers 
upon the firft Replevin, The Party Diftrain} 
(eh NB.68. may Have an (e Alias and a Pluries Repleyi 
(i 21nft. 129. (f) The Sheriff may AR in ſuch Caſe; } 
F. N. B. 69. Vertue of the Vit of Replevin, or Ex Offeisb 
Precept, or Word of Mouth to His Bail 
upon Complaint. Replevin By Mrit is by Cn 
mon Law, upon Plaint (or Complaint) The 
Sheriff hach his Power by Statute. For, 


By Marlb, 21. or the 52 H. 3. ch. 21. If Beafts are tale 
and wrongfully with-holden, The Sheriff upon Gonpli 
may Deliver Them, if they were taken out of Eiherti 
But if within Lzberties, and the Bailiffs thereof will ni 
moore Them, The Sheriff ſhall Cauſe Them to be 0: 
Iivered. ＋ 


This is the moſt uſual Method to Obta 
a Replevin, (vix.) By Plaint. 

(80 2Inft 139, (g) The Sheriff may take a Plaint by the fa 
Starute, and make aReplevin preſently, and a 
terwards Enter it in the County-Court. For | 
would be Inconvenient that the Owner ſhoul 


tarry for his Cattle till the next County 
Court. | 


By the t Ph, & M ch. 12. The Sheriff at his ff 
County-Court within Two Months after He Receives Hi 
Patent ſhall Depute and Proclaim in that Shire-Towt 
Four Deputies, at leaſt, to make Replevins, &c. 


(h) 2Inſt. 140. (h) If the Diſtrainer, After the Diſtreſs taken, 
F. N. B. 63, doth Carry it out of the County, or to a Plact 
69. unknown, or keepit in a Caſtle, Cc. ſo that the 
Sheriff cannot Replevy It, or deliver k 

to the firſt Poſſeſſor, The Party may have 

Writ of Vitbernam (from Whther in Saxon Othn, 

and Naam a Taking or Diſtreſs) Directed u 

the Sheriff to Take lo many of the Dia 

Wal 


1 MA wal 55 SY 9%. K. As 
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vn Cattle, or Goods, by way of Repriſal, = 

156 of the Other that are fo Eloyned. 
17d If the Cattle or Goods are put into a 
&rong Hold, The Sheriff may take the Poſſe 
mitatus to Break into it, that He may make 
be Repleyin; [Seq Weſtm, 1, or 3 Ed. L. ch. 


n.] 211 


g 9 : | op WEE 
By IP: 1 2. ch. 2. or 13 Ed, 1. ch. 2. Lords 1 Hun- 0 
treds ot Cour t-Barons tay: ve Power fo Hold Plea of 
Replevin,/' 2 e 

The Sheriff or Bailiffs ſhall take Pledges of the Plain; 
tif to Proſecute His Suit, and to Return the Cattle, if a 
Retuen is Awarded. And If Pledges are other iſr taken, 
Re ſhall Agſwer for the Price of the Beaſts to be Reco- 
rered by 'Writ And If the Bailiff is not Able to Reſtore 
Them, His Superior ſhall do 4 HAV 


It is a General Rule, That the Plaintiff (7. . 
le chat is Diſtrain d) muſt Have a General or 
pecial (3) Properiy of the Goods in Him at (i): Inſt 145, 
the. Time of the Taking. But if the Defen- b. 
dane (The Diſtrainer) claims the Property, Pen 346, 
The Sheriff cannot proceed till that Matter is 
Decided before Him by Writ. For Property 
ought to be Tried by Writ. And therefore 
in that Caſe where the Trial is By Plaine,” The 
Phintifff may Have a Writ De Proprietate Pro- 
b:nd2 directed to the Sheriff to Try the Pro- 
perty. And if It is found for the Plaintiff, 
then the Sheriff is to make a Replevin or De- 
lrerance. But if for the Defendant, He-can 
proceed no ſurther; and che Claim of Proper- 
y muſt be Return'dupon the Writ to be Tried 
Above again, and finally Decided. - 


* 


e1 
One cannot claim Property by His Servant 
rene ee e 
ſs 
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(K) 1 Inſt. 
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If Any Thing touching Freebo!d comes i 
Queſtion, The Sheriff likewiſe can proces, 
no further. Neither ſhall a Replevin be Gram 
ed, when It appears to the Sheriff that ch 
— * Party, or that the Taking was in ff 

nen | 
If a Landlord by His Deed Grants a Rey 
with Clauſe of Diſtreſs, and That He thi 
keep the Goods Diſtrain'd (x) againſt Pledgy 
| ö im; yet the She 
riff may Replevy the Goods Diſtrain d; Fa 
It is againſt the Nature of ſuch a Diſtreſs to by 
— nn b base | 

If after a Replevii: brought The Plaintiff (0 
He that is Diſtrain d) doch make Default, 
ing Nonſuit before Declaration, or is Nonſuit 
after the Declaration, or If Judgment is Gi 
ven againſt Him, Then the Defendant (or He 
that Diſtrain'd ) may Have a Writ de Ret 
Habendo of the Goods, and by this He h; 

Have the Diſtreſs Delivered to Him again. 
2. (DH the Plaint is Removed into the Com 
mon Pleas, &c. and the Plaintiff in Reple- 
vin is Nonſuit before or after Avowry made, 
The Defendant may again Diſtrain His Cattl 
for the fame Cauſe He Diſtrain'd the firſt; 
yet the Plaintiff, or the Diſtrain'd, may ſis 
out a Writ of Second Deliverance upon the 
{ame Record, which is to Revive the fil 

nit. tn 07 71 e 20 

It After this Second Deliverance ant 
Trial thereupon, or that the Plaintiff be 
again Nonſuit before Declaration, then then 
muſt be awarded a Returnam Irreplegiabile u 
the Defendant, and then he may make Fi 
fare i. e. a Plea in Juſtification of His Db 

reſs to Ground a Weir to Enquire of Damages 
l 2 SD (| 


* 
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ne may Hold the Beaſts, Cc. as a Diſtreſs 


"RN il He is atisfied. [ See WA f. 2. ch. 2.9 
rant 


t the 
2 Hi 


Painciff ſhall Have Judgment to Recover All 09. 
Ir Damages. | | 
(a) This Action of Replevin may be Re- 
vel Out of the County-Court by Pone out 
f the Chancery, if It was ſued by Mrit; 
und by. Recordare, if the Replevin was upon 
int, returnable into the King's Bench or 
the Common Pleas, where the Cauſe may be 


ned, 


(m) If the Defendant maketh Default, The (m) F. N. B. 


(n) F. N. B. 


dy the 21 H. 8. ch. 19. Upon a Replevin ſued, an A- 
ory may be made by the Lord, or Conuſance and Juſti- 
cation by His Bailiff or Servant, upon the Land holden 
ff the ame Lord, without naming Any Perſon certain 
d be Tenant thereof. The like Law is alſo upon Eve 
Nrit ſued of Second Deliverance, { Sce 1 Injt. 268.24. 
Þ Rep, 65. 9 Rep. 36. And ſee the 32 H. 8. ch. 37 
In Any Replegiare or Second Deliverance for Rents, Cu- 
Roms, Service or Damage-feaſant, If the Avowry, Cog- 
pizance or Juſtification be found for the Defendant, or 
be Plaintiff be Nonſuit, or otherwiſe barr'd, The De- 
ndant ſhall Recover ſuch Damages and Cofts, as the 
Plaintiff ſhould have had, If He had Recovered, 
By the 17 Car. 2. ch. 7, When a Plaintiff ſhall be Non- 
lit before Iſſue in Any Suit of Replevin, Sc. removed 
Ir depending in any of the Courts of Weſtminſter, The De- 
endant making Suggeſtion in the Nature of an Avowry 
Ir Rent, The Court upon his Prayer ſhall award a Writ 
d the Sheriff to enquire of the Sum in Arrear, and the 
aue of the Diſtreſs, Cc. Upon Return of which Inquiſition 
he Defendant ſhall Recover the Arrears, if the Di- 
res amounts to that Value, or elſe the Value of the 
Diſtreſs with Cofts, Ge. | 

Where the Diftreſs ſhall not be found to the Value of 
he Arrears, the Party may Diſtrain for the Reſidue. 


dee the 19 Car. 2. ch. 5. For the County- Pa- 
tine of Lancaſter, &c.] | 
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So that the Learning of Avowries is in 

Great Meaſure Abridged by the 21 H 8, Ay 

tte Intricacies of Proceſs in Replevin, j 

turno Habendo, Withernam, & c. much Reme Oat 

died in Caſe of Diſtreſſes for Rents by the i 

( Car. 2. If the P ractiſers would purſue Ihe 

- Statute, „ 

See Danv. Abr. Tit. Avowry, p. 644, 645,01 

See Of the Sheriff, Book 1. ch. 7. and Of 9. 

Frelſes for Rent, Book 2. ch. 2. Of the Cm 
Court, Book 4» ch. 1. 


Thus have I given a General and Summe 
ry Account How Actions are Divided. Of 
which Actions, on the Caſe, Debt and Ejectma 
are the moſt uſual. I proceed to ſhew 
2. Who are Incapable to Bring ctions; mi, ar 
Againſt whom may Actions be brought, 

(o) Lit. 196, (o) Men Attainted of 'Trealon or Felony, 
197,198,199, a Convict Recuſant, Outlaw'd or Excommu. 
2 A nicated Perſons, Convicts of a Pramunire, an 
* 25 oe Alien Enemy, a Religious, (as Monks, Frier, 
sc) cannot Bring an Action, till Pardon, Re. 
verſal, Abfolution, &c. Executors or Admi- 
niſtrators Outlaw'd may Sue in the Right d 
the Teſtator or Inteſtate, tho' not in their 
own Right. [See Of Infants and Of dee, 
Book 1. ch. 1.] A Feme-Covert, or Married ea 
Woman, muſt ſus with Her Husband, 
unleſs She is a Sole Merchant in the Cit 
of London. See Of Huchand and Wife, Buff 
1. ch, 6, Of Executors, Book 2. ch. 6. 


By the 8-& 9 V. 3. ch. 1 1. Executors and Adminifins 
tors have Power to Continue Actions, If the Plaintiff dit 
after an Interlocutory Judgment and before a Final Judg 
ment. And if the Defendant. dies after ſuch Inter locutoſ 


Judgment, and before Final Judgment, Others 1 — 
| owe 


4 
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er to continue the Action Again Executors or Ad- 
ftrators. And if One or More Plaintiffs die, the A- 
n ſhall ſurvive. ey of og | 

By the 11 H 7. <, 12. Every Poor Perſon, (who can 
te Oath that he is not worth 5 J. His Debts paid) hav- 
» Cauſe of Action, ſhall Have Original Writs and Sab- 
1 Gratis, And the Judge or Judges of the Court 
bete the Suit Depends ſhall Aſſign Him Counſel and 
1 Attorney; who are to Diſpatch his Bufineſs without 
[See the 23 H. 8. ch. 15. And of Maintenance, Book, 


0. 3.) | 


Actions may be brought Again All Perſons, 
ether Attainted of Treaſon or Felony, a 
onrict Recuſant, Outlaw'd and Excommu- 
cate, Cc. A Feme-Covert, muſt be ſued 
ich Her Husband | See again Of Infants, Ideots, 
hand and Wife, and of Executors, prout ſu- 
, and Of Writs, infra.) © — | 
dee the B& 9 V. 3. ch. 11. Where One of 
e Defendants acquicted by Verdict ſhall Re- 
over Coſts, unleſs, &c. 25 

3. To know where Actions muſt be laid, It 
nuſt be Conſider d That Actions are either 
cal or Tranſitory. 14 
p) 1. Local, as Real and Mixt Actions; (p) x aft. 140 
Waſte, Ejectment, Treſpals Quare Clauſum 282. a. & b. 1 
git, Cc. are Mixt Actions; and muſt be 2 Inſt. 229, 
ty 4 in the fame County where the Land 23,231. 


By the 31 Eliz. ch. 5. In Popular Actions The Of. 
nce ſhall be laid to be done in the County where It was 
one, Otherwiſe, If the Defendant Traverſes and Diſ- 
roves that Point, The Plaintiff (hall be barr'd. 

This Act doth not Reſtrain Officers which Have lawful- 
7 uſed to Exhibit Informations; nor Actions brought for 
hamperty, Buying of Titles, Extortion, Offences againft 
ie 1 E. ch. 11, Concerning the Right Landing of 


Merchandiſe, and Cuſtom of Sweet Wines, Cone 
| cealing 


* 
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cealing of Colloms, &c. Corrupe _ mwst 
grating or Ingroſſing, when the Penalty ſhall amoi: 
20 J. = — In theſe Caſes The Offence — 
in Any County. | 1 
All Suits for Uſing unlawful Games; or for ur 
Art or Myftery without being brought up in it, ſhaj 
proſecuted at the Aſſiſes or Seſſions of the County, u 
which the Offence was Committed. 

By the 21 J-e. 1. ch. 4. Actions Popular which ny 
preſented before Juſtices of Aſize, N ſi prius, Ga Deli 
Oyer and Terminer and of the Peace, ſhall be Proſecutel a 
in the Counties where the Offences were Committed, 
cept for Recuſancy, Maintenance, Champerty, Bui Pla 

Titles, Concealing of Cuſtoms, Sr. or Tranſporti bol! 
Gold, Silver, Munition, Wool, Wool-tclls or Leather 

Upon Default of Proving That the Offence was (; 
mitted in the ſame County where the Action is laid, 
Defendant ſhall be found not Guilty. 

The Informer ſhall make Oath that the Offence An 
Committed in the ſame County where the Action is MH aion 
and within One Year before the Suit Commenced, 


[See 21 Fac. 1. cb. 12. Concerning Aion Whe 
Againſt Officers, Cc. | bey 


By the 3 64 V. & M. cb. 12. 1 Ann. ch. 18. All Mu 
ters Concerning Highways, Bridges, &c. ſhall be cet 
mined in the County where They lie; and no Preſer 
ment, Indictment or Order ſhall be Removed by cer nit 
out of the County. Ws | 


2. Tranſttory Actions, or All Perſonal Adin 


where no Poſſeſſion is Awarded, (as Actions i 


Debt, Detinue, Aſſault, Deceit, Trover ue T 
Converſion, Account, &) may be brought ii at: 
Any County and laid in Any Place; andthe 
Defendant cannot Traverſe it, or be Allow! 
to ſay That it was done in another Place; Ei. 
cept in the Caſe of an Officer, as a Conſtabe i 57. 
Cc. who has a Special Cauſe of Juſtification: « 
by Reaſon of His Office; or for Taking Beal 
or Goods Damage-feaſant ; or when an Actin 
is brought againſt One for doing any Thing 
by Vertue of an Act of Parliament; or N 

100 
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bon is brought by a Leſſor againſt a Leſſee 
Rent, Ce. But if Tranſitory Actions are 
in a Different County from that in which 
de Cauſe of Action did ariſe, The Court 
on 4fpdavit doth: commonly alter the 
ur; e. Order it to be laid in the Proper 
unky. In Actions Tranſitory The (q) Day (c) Lit. 485. 


i 7 Time is not Traverſable, if the Act be Joe. 263. 2. 
cs er before the Bringing of the Writ. As if a 3 Inſt. 230. 
tte, reſpals was done on the 4th of May, and 
wie Plaintiff Alledgeth it to be done on the 
— þ of May, or the 1ſt of May, when no Treſ- 

el. 


b was done, yet if the Treſpaſs was done 

forethe Action brought, It is ſufficient. So 

; in Indictments. | 

An Attorney has a Privilege to Lay His 

don in (r) Middleſex, becauſe of His At- (r) 2 yentr 
ndance at the Courts of Weſtminſter. 47. f 
Where the Contract and the Performance is 

beyond Sea, This wants Trial in our Law. (9) 6 Rep. 47; 


4 Actions muſt be brought in Due Time, or 

hey will be barr*d, by Statutes of Limitation. 
initation is a certain Time preſcribed by Sta- 

te, within which an Action muſt be brought. 

(t) Time of Limication is Two- fold. (viz) (t) 1 Toft. 
Writs by ſeveral Statutes, and To make 115. a. 
ite to an Inheritance by Common Law. | See 

r Title to an Inheritance Of Preſcription, 


Jock 2/ ch. 3. pag. 510, 511, 512, 513.) 

As to Writs or Actions. 

By WefE3:/or the 3 Ed. 1: ch. The Limitation of 2 
nt of Right was, from the Time of Rich. 1. (i. e.) 
rom the firſt Day of His Reign, 


But 
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But this Time is Altered. [See 1 Typ! fl 

tf. a. 2 If. 94, 95,96. 238, zz 


By the 22 fl. g. ch. 2. The Former Limitation of Tin 

in a Writ of Right is reduced to Sixty Years next het 
tthe Tete of the Writ. And ſa Other Aftions are 

„ "|  mited to fifty, forty, or thirty Years; as by tor 4 


. a *» 


CO 


bes Mal PROT 1! Wo Skar dich ow) [12 
(u) 4 Inſt. 10, (u This AR doth not Extend to Sevid * 
11. whict Common Poſſibility may not Hu»: 


1 Toft. 115, a. pen or become due within Sixty Years; as . 
| | Cover the Hall of the Lord, & nor to 
| Rent created by Deed, nor to a Rent reſerve 

upon any Particular - Eſtate, nor any Writ 

Right of Adyowſon, Quare Impedit, &c. (Se 

tts t Mar. 1. Parl. 2. Seſſ. ch. F.] but they ar 

left. as They were before the Statute ; withi 

__..._ which Tims The Demandant or Plaintiff i 

7 a Real Action muſt prove Himſelf or fon! 

„ lu. A His Ayceſtors to be ſeiſed. For the Lay 

— ut. goth. Favour a (w)- Long Poſſeſſion 2 

_—_ Argument of Right, tho no Deed can b. 

ſhewn, rather than an Antient Deed: without 
Anf Poſſeſſion. DSC 1 0 SM 


1 (il Gf ' A tate 5d 1 

By the 31 Eliz. ch. 5. Poular Actions, where the King 
only hath the Forfejture, fhall be commenced withiaTo 
Years.. Where the King hath only a Part, and the Infor 
mer the Reſt, They ſhal be Commenced within 0 
Year. 


But This is to be underſtood where 1 
Shorter Time is not Limited by any Otke: 
Statute. K J Mi ton * Anm 


7 * 
— 


Lee oun 
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ee the 21 Fac. 1. cl. 2: By which Con: 
und Lands ſhall not be Recovered, unleſs 
b proved that the King had Title unto 


hem within fixt 7 ear 85 Cc. 


y the 21 Jac. 1. ch. 16. (The Statnte of miſt vſe) All 
wei of Formedon in Deſcender, Remainder or Revertef, 
vil be ſued within 20 Years after Title Accruing. O- 
,wiſc ſuch Title ſhall for ever be barr'd. . 

All pefſons having any Right or Title of Entry into 


ideaccrued. The Titles of any Infant, Feme-Covert, Nor 
mos Hentis, One Impriſon'd, or beyond Sea, are faved 3 
I They Commence their Suit within Tex Years after 
ib Imperfections removed. 1 | 


Nate, That Copyhold Lands are not with- 
1 theſe Statutes of Limitation. 


Now for the Time of Limitation in Perſa- 
Actions according to the 21 Fac. 1. 


iff 1 = = 

fon 416 All Actions upon the Caſe (other than for Slander) 

Thi ſions of Account, (other than what Concern Merchan- FERC 
| je between Merchant and Merchant; (Qu. (x) If it (x) 1 vent. 

? ( \4ion of Debt upon an Account Stated ;) 89, 50. 


ions of Treſpaſs Cuare Clauſum Fregit, Debt upon Lend- 
gor Contract without Specialty, or Arrearages of Rent, 
Ic Detiaue, Trover, Replevin, (hall be Commenced withia 
ic Years after the the Cauſe of Action, and not After. 


Nite, That the Debt muft be upon Lending 
Ir Contrict and without Specialty; or elſe for 
urcarages of Rent without Specialty. ” 
Debt Confeſſed within Six Years doth not 
rod the Statute. It muſt be an Expreſs 
mie to give a New Cauſe of Action. 
elivery of the Laſt Goods by Tradeſmen 
ontinues the Action for what was before due. 


All Actions of Treſpaſs, of Aſſnult, Menace, Battery, 
dunding and Impriſonment, ſhall be Commenced wit h- 
Hur Years after ſuch Cauſe of Suit, and dot After. 
2 


der 


1 Lands, Ce. mutt Enter within twenty Years after 0 


565 
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All Actions of the Caſe for #ords ſhall be Cony 
within Two Yars after the Words ſpoken, and not 

where the Plaintiff ſhall Recover no more Cog, 

Damages, if the Jury Aſſeſs the Damages under 40 y 
The Right of Infants, Feme-Coverts, Non cam 

tis, Perſons Impriſon'd, or beyond Sea, is ſaved; 0 U 

2 Commence their Suits within the Time aboye Lin 

ed after theix ImpecfeCtions are Remoy'd: 


966 


(y)2 vent. Note, (y) That It is ſaid to be the Coli 
392, 1933259- of the Common Pleas to Declare in Any Wi 
&ion, (eſpecially upon an Aſſumpſit or the like 
upon a Quare Clauſum fregit, as They do ung 
a Latitat 1n the King's Bench. And therefore 
One ſues out an Original or takes out a Lit 
in a Perſonal Action within the Time Limit init: 
by Statute, tho' He doth not Declare again 
the Party within the Time Limited by the $t 
tute, The Action ſhall be ſaid to be broug 
in Due Time. | 
The King is not within theſe General Ad 
(z) 11Rep.74. of Limitation, (z) nor Eccleſiaſtical Perſo 
for Their Lands belonging to their Churches 
For then by Colluſion They might Evade N 
Statutes made to Prohibit Their Alienation 
(a) 1 Saund, (a) An Action of Debt Grounded on th 
38. 2 Ed. 6. For not ſetting out of Tithes, or An 
2 Saund. 66, Action Growing by Vertue of a Statute (bein 
a Specialty, ) is not within the 21 Fac. 1. ch. 16 
The Like of Arbitrament under Hand and Seal 
being a Specialty. 

See the 10 Ci V. z. ch. 14. Concerning 
Limitation of Mrits of Error under Fines, Re 
coveries, Judgments, &. and the 3 & 4 4m 
eh. 16. Concerning Claims and Entries to Avoid 
a Fine, unleſs Action is Commenced ani 
Proſecuted within one Year after ſuch Entry 
and Claim; and Concerning Suits in the Ad. 
miralty for Seamens Wages to be proſecute 


within Six Years, 12 N. 3. ch. z. Where the 
1 Plainif 


as N 
callir 
Toc 
dome 
en) 
mig 
Dire 
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iff ſtaid by Privilege of Parliament ſhall 
de barr d by the Statute of Limitations. 


y the Stazute of the 4 & 5 An; ch. 16, If any Perſon 
if whom Cauſe of Action for Seamens Wages , 
for Treſpaſs, Detinue, Trover, Replevin, Ac- 
at, Caſe or Debt Grounded on Contract or Lending. 
; for Rent, ſhall at any Time of ſuch Cauſe of Suit ac- 
ed, be beyond Sea, Then the Perſon entitled to ſuch 
it may Bring an Alion after the Return of ſuch Perſon, 
x He brings the ſame within ſuch Lime after the Re- 
un 25 is Limited by the 1 Fac. 1. 


bt is to be wiſhed that in (b) Criminal (b) aloft. 185. 
ales at the Suit of the King there was a 
mitation of Time for Proſecution; eſpecial- 
yin Caſe of Life and Death [See the 7 V. 
. cb. 3. By which the Indictment in High 
reaſon in ſome Caſes, is to be found with- 
Three Years after the Offence committed. 


IL (c) A Writ (Breve, à Brevitate) in Gene- Orwrits. 
| is the King's Precept in Writing under (c) Terms of 
deal Commanding ſomething to be done, or the Law. v. 
ring Commiſſion to Have it done. — 
Writs are larger than Actions. Some are — 405 
rounded upon Rights of Action. Some are 14. 
In the Nature of Commiſſions, as Writs of Error, 
yer and Terminer, Writs to Elect Knights and 
Durgeſſes of the Parliament, For Surety of 
the Good Behaviour or Peace, &c. 

Some Writs are Mandatory and Extrajudicial, 
% Ne Exeat Regno ſine Licentia, Writs for 
calling One to be a Peer, To chooſe a Biſhop, 
Io call one to be a Serjeant, Chief Juſtice, &c. 
dome Writs are Patent or Cloſe. Patent (or Op- 
en) ready to be ſhew'd that the Sheriff, &c. 
might take Notice thereof. Cloſe, as Writs 
Directed into Antient Demeſne, Cc. 


Some 
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(4) 1 Inſt. 93. 


(e) Finch. 259. Pear. (e) Some are in the Præeipe Qusod Redl. 


2 Iuſt. 46. 
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Some Writs are Directed to the Shetiff 
Coroners; and in Special Caſes to the ban 
as Writs of Prohibition, Ne Exeat Rem 
or Ta others, as To Judges Temporal dt 


But Now Of Writs Grounded upon % h 


After the Action is fixed on for a Wy 
done, or a Right Detain'd, ſuch a Writ n 
be taken Out as is ſuitable to the Action. f 
the Writ is Different from the Action, ch 
they are often Confounded. The Writ i; 
be Grounded upon the Action, and is 
Means to Bring the Plaintiff to His Rigg wh 
Such a Writ is the King's Precept in Writi 
Under Seal iſſuing Out of His Courts, wher 
by Any Thing is Commanded to be dof _ 
touching a Suit or Action Commenced. ] 
yet more particularly. A Writ is a Proce 
iſſuing out of the Chancery, or other Cour 
Commanding the Sheriff of the County, 6 
to Summon or Attach a Perſon to Anſwert 
Suit of Another. The Wric muſt be directe 
to the Sheriff, tho' It be for a Thing done in 
Franchiſe. And He muſt ſend it to the B 
liff of the Franchiſe ; who ſhall ſerve it as 
Servant to the Sheriff, and the Sheriff ſha 
Return it. [See Of the Sheriff, Book 1. ch. 
p. 120, 121. Of a Bailiwick Tit. Franchi 
Book 2. ch. 2. p. 353, 354. | 

Of Writs that are Grounded on Civ! ! 
ctions, Some are Original and ſome Judi 
Original, (of Great (d) Authoricy for the Prod 
of the Law in particular Caſes) which il: 
out of the Court of Chancery in the King 
Name, and are ſent to make a Defendant i 


1 


% Lans of England. 

Debt, Detinue, Cc. Some Quod Permittat, 
er One to Uſe His Common, &c. Some 
LJ Faciat, as in an Action of Account, Co- 
want, A Præcipe is a Command to the She- 
fo Require the Defendant to do ſomething 
the Plaintiff ſuech for, or to ſerve a Pro- 
upon Him. A Si Fecerit Te Securum is That 
ich Commandeth the firſt Proceſs! to be 


does; but this is Diſuſed. Writs Ori- 
nl alſo may be in Appeals that Con- 
Life. Judicial, which iſſue out of the 
curt where the Original is Return'd, af- 
the Suit is begun, or where the Cauſe 
epends, and do bear the Name of the Chief 
ice of the Court whence they Iſſue. 
Writs alſo according to the Nature of the 


tics of Entry; or the Property, Which are 
[ries of Right, Sc. But Theſe Real Writs, 
u the ſeveral Proceſſes thereon, as the Grand 
re, Petit Cape, Saver Default, Reſceit, View, 
Prayer, Voucher, & c. are out of Uſe, For 
moſt Caſes at this Day (as I have ſaid 
ore) where the Entry is Lawful, Men 
ole. to Recover Their Poſſeſſions by 
Ament. In Common Recoveries only 
be Form of ſuch Real Actions is Pre- 
ned. And ſometimes, tho* ſeldom, There 
a Writ of Dower or Formedon, But in the 
and Seflions in Wales They proceed by ſuch 
its, The Remedy Alſo By Writs of Aſiſe, 
Novel Deſſeiſin, Ce. and the ſeveral Forms 
d Proceedings relating to Them are Anti- 
ned by the Common Uſe of Ejectments in- 


Rer ſtead 


red immediately. (f) Here the Plaintiff in (f] ! Ia. 
> Writ is ſuppoſed to Give Security by **7 
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tion are either (g) Real, Perſonal or Mixt. (g) IInſt 73.b. 
, which touch the Poſſeſſion, and are call'd 2 Inſt. 40. 
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brought, unleſs for the Recovery of the pe 


ch) 2 Inſt. 40, 


269, 623. 


x Inſt. 16 f. a. ject; tho ſome are Ex Gratia, as Writs of pn 


(i) F. N. B. 
19, 70. 


Terms of the 


Law. V. Ace- 
das ad curiam. 


(K F. N. B. 


116. 


An Inflitute of the Book Will. 
ſtead thereof. So that an Aſſiſe is rate 


ſeſſion of Offices. Other Aſſiſes, as for Con 
mons, Ways, Nuſances, Cc. are turned (; 
hath been ſaid) into Actions of Treſpaſ i 
on the Caſe. Perſonal ; which are Writs take 
out for Debt or Damages, &c. where the Plair 
tiff is to be reſtor'd to ſomething in the pe 
ſonalty. Mixt; which are Writs that if 
out for the Recovery of the Thing Demand 
and Damages. | 
Note, (h) That the King's Writs are Ex I 
bito Fuſtitie, and cannot be denied to the Yu 


tection, De Excommunicato Cap. &c. And 
ought to be Remembred That no Man ſha 
be puniſhed for ſuing of Writs in the King 
Courts, be it of Right or Wrong. 

Writs Original and Fudicial, moſt neceſſi 
to be known, are Theſe that are ſet doy 
is Alphabetical Order. 


A 


(i) Accedas ad Curiam lies to Remove Plaint 
in any other Court-Baron beſides the Count 
Court; and is directed to the Sheriff to mal 
a Record of the ſaid Suit in Preſence of th 
Suitors of the faid Court, and to certify it i 
to the King's Court, ; 

(k) Account lieth againſt Guardian in & 
cage, a Bailiff or Receiver, or againſt One: 
1 8 and Receiver. [See 4& 5 Am, i 
16. 


0. 4. Laws of England. 971 


(1) 4d Admittendum Clericum, is Directed to () F. N. B. 
i Biſhop to Admit a Clerk after He has 38. 
recovered His Preſentation. | | | 

Ad Inquirendym, is a Judicial Writ command- 
n Inquiry to be made by a Jury into any 
bing touching a Cauſe depending in Court 
vr the Satisfaction of the Court, and Execu- 
jon of Juſtice, (m) There need not to be 12 (m)Finch434. 
DOT ads is a Will af Bn 

n) Ad Quod Damnum, is a Writ of Enquir 
1b Damage it will be to the Kin — _ ug 2 
ther Perſons to Grant a Liberty, Fair or 
ket, Highway, Cc. or to Grant Lands, 
Licence to Alienate in Mortmain, Cc. 
(0) Annuity, is a Writ which lieth for the (0) F. N. B 
rantee where One Granteth to Another 152. 
Yearly Rent for Life, or for Years, or in Finch 161. 
be, out of His Lands, or out of His Coffers, 
0 receive from His Perſon (and His Heirs if 
umed) Yearly at a certain Day, when It is 
chind at the Day of Payment. [See Of An- 
pity, Book 2. ch. 2. p. 33 5. ] 
Aſiſe of (p) Darrein Preſentment (i. e. Ultime () R. N B. 
ſeſentationis) lies where One or His Anceſtors zi, 32, 195. 
we Preſented a Clerk to the laſt Avoidance 2 Inſt. 356, 
fa Church, and a Stranger, upon the Death, Cc. 
elgnation, c. of the Clerk, Preſents a 
erk to the ſame Church in Diſturbance of 
lim that Hath Right. [See Quare Impedit, in- 
,, and for the Meaning of an Aſſe. Lit. 646. ] 


n e of (q) Juris Utrum lieth for a Parſon 
ne Meinst a Layman, or for a Layman againſt a ( 3 


ey be Lay-Fee or Free. [See Weſt. 2. cb. 2 Inſt. 407. 


„ 14 Ed. 72 17. 
(r) Aſſiſe of Mortdanceſter (Aſiſa Mertis Ante- (r) B. N. B 
pris) lieth where One's immediate Anceſtor |. 8. 


Rrr 2 Aſiſe Finch 290. 


arſon, for Lands and Tenements, whether 1 22 59. 8. 
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ies ſeiled of Lands, and a Stranger Abates, &. ; Inſt. 159. a. 
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(r) F. N. B. 


* 
$ Rep. 45» 


mined upon Oath on Interrogatories, A 


upon Motion to the Court. But if He x 
. pears to be Guilty, He ſhall be Fined for 


alſo a Foreign Attachment which is an Attac 
ment of the Goods of Foreigners within a 
berty or City, at the Suit of Any within the 


(s) F. N. B. 


105. 


Finch 484, 


485. 


(t) F. N. B. 
102. 
Finch 488, 


489. 
x Inſt. 290 b. 


An Inftitute of the Book me» 


"Aſſiſe of (r) Novel Diſſeiſin is a Real y 
for a Freeholder againſt His Diſſeiſor, whe 
ther of Land, Rent, &. | 
Attachment is to take One by His Body: 
Bring Him to Anſwer, Cc. Alſo It iſſues u 
on Affidavit for not Obeying a Rule or Ord 


&c. and the Perſon ſo Attached may be E ef 


if He is Acquitted, He ſhall, be Diſchargy 


Contempt. In Inferior Courts There may d 
an Attachment againſt Ones Goods to mak 
Him Appear in a Perſonal Action. There 


berty, to whom a Foreigner oweth Money e 
(ss) Attaint lieth againſt a Jury of 12 Men 
ter Judgment, who Have given a Falſe Ve 
dict in Any Court of Record, that the Jud 
ment might be reverſed. [See West. 1. ch.; 
34 Ed. 3. ch. 7. 9 Rich. 2. ch. 3. 32 H 8. ch.; 
he Plaintiff in the Attaint can give no mo 
Evidence than was given at firſt. But the D 
fendant in Affirmance of the firſt Verdict ma 
(t) Audita Querela, is for a Perſon who 
like to be in Execution, or is actually in Ex 
cution, upon a Statute, Recognizance or Jul 
ment, to ſer aſide the Execution, by ſugge 
ing ſome juſt Cauſe ſince the Judgment! 
Diſcharge Himſelf of the Execution; as \ 
bitrament, Releaſe, &. This Writ ſhall I 
out of Chancery directed to the Juſtices of! 
King's Bench or Common Pleas, willing Them! 
Grant Summons to the Creditor to Appt 
Before Them to Anſwer the Complaint à 
cert 


7 
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- \Gient 12 or Caution to Obey and ſub 
to the Eccleſiaſtical Laws for the Future) 
Admit the Caution and to Deliver Him 
may be Directed to the Ordinary Himſel 
Command Him to be delivered, which f 
Ordinary may do by Word. [See Excomny 
cato Capiendo and Deliberando, infra. 
(c) Clerico Capto per Statutum Mercatorum, 4 

is for the Delivery of a Clerk out of Prif 
who is Impriſon'd upon a Statute-Merchy 


(c) 13 Ed. 1. 
2 Inſt. 4. 


C. 
(4) F. N. B. (d) Clerici non Eligantur in Offcium, Ot. k 
175. a Clerk not to be choſen an Officer for 
2 Inſt. 3, 4. Lands; as Bailiff, Beadle, or in any ſuch ll 
Office. And this Writ reciteth that by 
Common Law, They ought not to be ch 


ſen. 
(e) F. N. B. (e) Conge d Elire (Leaves to EleR) ist 
170. King's Licence to a Dean and Chapter int 


Time of Vacation to proceed to an Ele, 

of a Biſhop. [See the 25 H. 8. ch. 20. 
(fr. N. B. (). Conſpiracy is where Two Perſons at le 
114. maliciouſly Conſpire to Indi& any Perl 
Finch 446. Falſly of Felony, Treſpaſs, &c. and the be 
ſon is acquitted. Here the Perſon Indice 
after Acquittal ſhall Have a Writ of Con 
racy. | See Of Conſpiracy, Book 3. ch. 3. p. 718 
(z) F. N. B. (g) Conſultationis To Return a Cauſe remon 
50. by Prohibition, to the Eccleſiaſtical Cou 
when the Judges find that That Court hi 
Juriſdiction, or That the Suggeſtion is Fa 
or not Proved. It is in the Nature of a Pr 
dendo. | See the 24 Ed. 1. 50 Ed 3. cb. 4 
of a Procedendo and Prohibition, infra.] 
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fu (4) Coronatore Eligendo is Directed to the (t) F. N. B. 
ure) eri out of Chancery to call together the 163. 

m. rekolders of the County to chooſe a New 

elk oroner, and to Certify the ſame into Chan- 

ch , There is alſo a Writ De Coronatore Exo- 
mend to Diſcharge Him. 

(i) Corpus cum Cauſ# iſſues out of the Chan- (i) F. N. B. 
Eu, where a Man lies in Execution upon a 

, for Debt, To Remove the Body and 

te Record in the King's Bench, G&c. there to 

lie until the * is ſatisfied. | See the 2 


, 6 
Priſ 
Char 


r. . ch. 2. 21 Fac. 1. ch. 23. 

or NK) Covenant lies upon a Covenant by Deed. (*) F. N. B. 
hee Actions of Covenant, ſupra.] 145. 

y | 

ch D. 

iH Darrein Preſentment [ See Aſſſe of, Oc. F. N. B. 
int (1) Debt. [See Action of Debt, ſupra.] 9 


m) Deceit. [See Action of the Caſe, ſupra. ] (m) F. N Bg 
n) Decies Tantum lieth Againſt a Juror who (n) F. N. B. 
akes Money of Either Party to give His Ver- 171. 


*Ric 


t le 


eric. And It lies againſt All che Jurors, tho' 
be They ſeverally take Money. It is call'd Decies 
lige Linum, becauſe the Recovery is for Tex Times 
i much as was Taken. [See the 38 Ed. 3. ch. 


12. 

(o) Dedimus Poteſtatem, is a Writ to Com- (o) F. N. B. 

nifion Private Perſons to Do ſome Act in 46, 147, 70. 

the Place of a judge, as to Take a Perſonal 

Anſwer to a Bill in Chancery, To Examine 

Witneffes, &c. To Levy a Fine, To take a 

Recovery, Cc. [See 15 Ed. 2.] 

(p) Detinue. | See Action of Detinue, ſupra. ] ( 2 F. N. B. 
135. 


Rrr 4 Di- 


6 


* 


97 


or. N. B. 
7 220. 


(r) F. N. B. 
267. c. 


290. a. 
2 Inſt, 394, 
395» 396. 


65. 


Sheriff, upon ſuch Land as the Defendant Had 
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_ Diſtringas is Directed to the Sheriff, g 
commanding Him to Diſtrain One for De 
to the King; or For His Appearance at a D- 
„. Furatores is a Writ directed to 6 


Sheriff commanding Him to Diſtrain yy, 


the Jury, and to Return Iſſues (Profits of thy 


nds and Tenements) to Appear ;  whic 


cannot be ſaved upon Non-Appearanc;, 
on Reaſonable Cauſe proved by Oath, (& 
40 5 H. &. M. ch. 24. 


Dower. [See Right of Dower, infra. 

Duces Tecuw iſſues out of Chancery, Co 
manding One to Appear at a Day in that Coy 
and to Bring with Him ſome Writing, 6 
that is wanted, to be there inſpected. 

There is alſo a Duces Tecum Licet Languidi 


Directed to the Sheriff upon a Return Thi 
He cannot bring His Priſoner without Da 


ger of Death. 
1 


(d) Ejectione Firme [See Action By Eis 


ment, ſupra.] | 
(r) Elegit is a Writ Judicial directed to the 
Sheriff where One Hath gotten Judgment ſa 


Inſt. 289. b. Debt or Damages, or upon a Recognizanc: 


in Any Court, Commanding Him to De 
liver to the Perſon Recovering All the 


3 Rep. 11, 12, Goods (Beaſts of the Plow Excepred) of the 


Debtor, and Half the Lands, &c. if the Good 
are not ſufficient, upon which the Creditor 


ſhall Hold the Moiety of the Land belong: 


ing to Him, untill His whole Debt or Ds 
mages are ſatisfied. This muſt be done by at 
Enqueſt or Jury of 12 Men ſummon d by tix 


a; 


4 Lavs of England. 777 
the Time of the Judgment. But this Writ 2 


lebt to be ſued within a Year and a Day 
Dr the Judgment. [See Weſt. 2. cb. 18. 32 
» of; 8. ch. 5. And for the Expoſition of Theſe 
updates, 1 Inſt. 289. ö. 290. 4. 2 If. 394, 
the 296, | 
vhic 15 — is to Redreſs a Falſe Judgment gi. () F. N. B 
„e in Any Court of Record, where the 20, 2, 24. 
[8M ourt hath Power to Hold Plea of Any SumFinch 479, 

480. 


Debt or Treſpaſs above 40 s. 
t Eſſendi Quietum de Telonio is To Officers (t) F. N. B. 
ot to Grieve thoſe that ought to be Quit of 226. 
e Payment of Toll in Fairs and Markets, 
cording to their Privilege, either by Charter 
r Preſcription. 
(o) Excommunicato Capiendo is Directed to (u) E. N. 3 
be Sheriff upon Certificate of the Biſhop, &. A 63s 
der His Seal into the Chancery to Appre- Rep. 69. 
end a Perſon Denounced Excommunicated 
o Days for Contumacy or Contempt to the 
ccleſiaſtical Laws; and to Commit Him to 
ſon without Bail, until He Submit. The 
ertificate is Good tho' It comes from the Bi- 
op before Conſecration. For the Confir- 
dation gives Him Juriſdiction. [See the 5 El. 
. 3 And Of Excommunication, ſupra, pag. 
9. 
(w) Excommunicato Deliberando is directed to (w) E. N. B. 
e Biſhop To Deliver an Excommunicate Per- 63, S 
n upon His Submiſſion to the Church, upon 2 laft. 263. 
tinicate of the Biſhop into the Chancery, 
hat the Church is Satisfied, and that He 
lath Abſolved Him. 
If the Biſhop will not accept of His Cau- 
on, or Pledges, to ſubmit upon the King's 
tit De Cautione Admittendd, or will not com- 
land the Sheriff to Deliver Him, or if 25 
X* 


978 


(Reg. Orig. 
67. 
F. N. B. 64. 
FN. B. zc. 


(2) F. N. B. 
131. 
4 Rep. C7. 


Record, to do Execution upon the Jut 


pear upon Pain of Outlawry, or to be out 
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Excommunication is for a Matter that i; 
of Eccleſiaſtical Cognizance, This Writ e 
be Directed to the Sheriff to Deliver H 
And if An Excommunicate Party offers to p 
form a Sentence, and the Biſhop refuſez 
Accept it, and to Abſolve Him, The Þ, 
ſhall Have a Writ to the Biſhop requiri 
Him to Abſolve Him. [See Cautione Admit 
da, ſupra. | | 

() Excommunicato Recipiendo is to Remy 
a Perſon Excommunicated to Priſon, yj 
Hath been illegally Delivered from thence} 
fore He has ſubmitted to the Church. 

(y ) Executione Fudicii is Directed to a Jud, 
of an Inferior Court of Record, or not i 


ment, or to Return ſome Reaſonable Ca 
wherefore He delays the Execution. (See 
Execution, infra. | 

Exigent lieth where the Defendant in 
Action Perſonal cannot be found; and lt 
directed to the Sheriff to Proclaim and C 
the Defendant Five County Days, one af 
another, Exacting and Requiring Him to 4 


the Protection of the King and His Lay 
The Judgment of Outlawry is to be Pronoune 
by the Coroner, on the Fifth County. d 
[See 31 Eliz. ch. 3. ] 

(z) Extent is Directed to the Sheriff 
Seiſe and Value Lands and Goods, to the u 
moſt Extent, If One that is bound to the Ri 
by Specialty, or to Others by Statute, k 
cognizance, & c. hath forfeited it, ſo that 
the Yearly Rent the Creditor may be p 
His Debt. Upon this the Credicor may | 
a Writ to the Sheriff out of the Chance | 


Kurer Him the Lands and Goods to the 
ye of the Debt; which is call'd a Liberate. 
bor Extents By Elegit, Statute Merchant or 
wle, Ce. See Weſtm. 2. ch. 18. Stat. de Acton 
nel de Mercatoribus, 23 H. 8. ch. 6. 32 H. 8. 


þ 5. 
F. 


(a) Falſe ſonment tis brought for Impri- (a) p. N. B. 
ning — Cauſe, or for unlawful- 86. K. 

y Detaining Him without Legal Proceſs. 

Falſe Fudgment is to Correct Judgment given (a) F. N. B. 
1a Court not of Record. 17, 18. 

) Fieri Facias is directed to the Sheriff, (b) F. N. f 
here One Hath Recovered in an Action of 146. b. 
hebt or Damage in the King's Court, To 1 Iaſt. 290. b. 
mmand Him To Levy the Debt or Dama- 

res of the Goods and Chattels of the Perſon 

gainſt whom The Recovery was Had. It 


It Way be brought at any Time within a Year 

dne Day after Judgment. ['See Weſtra. 2. cb. 

. 5. Scire Facias and Execution, infra.] 

0 (e) Forcible Entry lies where One is ſeiſed of (c) F. N. B. 
out I Freehold, and is thereof Diſſeiſed, or put out 248. 


His Lands or Tenements, with Force; or if 
e is diſſeiſed Peaceably, and afterwards the 
iſſeifor doth keep and detain the ſame with 
orce, | See the 8 H. 6. ch. 9. 
d) Formedon ( De Forma Donationis, becauſe (d) E. N. B. 
ne Writ doth comprehend the Form of the 211, e. 217, 
ift) is of Three Sorts. (viz) Formedon in the 219, Ge. 
Deſcender, Remainder and Reverter. Fyrmeden * 198-326. b. 
n Deſcender is for the Iſſue in Tail, which 
aims by Diſcent per Formam Doni. It is the 
ligheſt Writ that a Tenant in Tail can Have. 
Xe Weſt, 2. ch. I.] A Formedon in — is 

or 


Terms of the ſon d for the ſame, and hath Offer'd ſufficier 
Law. u. Habeas Bail, and It is Refuſed where Bailable; 


Cor pus. 


(f) Terms of (f) Habeas Corpora is to bring in a Jury, or (ct: 


the Law. Ibid. 


(8g) F. N. B. 
1567. | 
Terms of the 
Law. v. Hb, 
Fac. Seiſ. 
Finch 470. 


(d) F. N. B. 
66, 67. 
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980 F 
h for Him in Remainder, His Heirs and ain 
after the Determination of the Eftate.tz 
Formedon in Reverter lieth for Him in the Rey: 
ſion, or His Heirs or Aſſigns, after the Egy 
in Tail is ſpent. | (1) 1 
H. lim ] 
Ito 
c e) 8 B. (e) Haheas Corpus lies where One is ind ſury 
—_— 52, 63, ed of a Treſpaſs before Juſtices of the pe to 
55 615, or in a Court of Any Franchiſe, and is Imi th 


where a Debtor is arreſted in an Inferior Coy 
and in Priſon, This Writ may Remove H 
Body and the Cauſe from the Inferior Coy 
to be tried at Common Law in a Superic 
Court. Thus It is when One is Impriſone uo 
according to Law. [See the 43 Eliz. c. 
31 Car. 2. ch. 2. 


many of Them as Refuſe to come upon the. 
nire facias, for the Trial of a Cauſe at Iſſie 

(g] Habere Facias Seiſinam is directed to thy 
Sheriff to Give Seiſin in Land of Freehold Re 
covered in the King's Courts. 

Habere Facias Poſſeſſionem is directed to ele! 
Sheriff to Give Poſſeſſion of a Term for Years 
Recovered in the King's Courts, as in Ejed 
meant, 5 

(h) Hemine Replegiando is to Bail One out d 
Priſon, except in Caſes of Treaſon, Murder 
Outlawry, Excommunication, &c. | See V, 
1. ch. 15. 2 Inſt. 185, 186, 187, Cc. 3 Car. 
and of Bail, ch, 5. poſt. ] 


I. (i) liv 
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f 


the Sheri 
im The Party repreſented to be an Ideot, 
{to Examine Him, and alſo To Enquire b 


india fury whether He is of ſufficient Underſtand- 
Peace to Manage His own Lands, and to Cer- 
Imp the ſame into Chancery. But He may be 
nien rmin'd before the Lord Chancellor, &c. 
e; uf It doth not appear That He is an 
Coul eot, The Inquiſition of the Sheriff may be 
e Hr aſide. 

Corll K) Indicavit lieth for the Patron of the De- 


ndant, where One Parſon ſueth Another 


or HM ected to the Eccleſiaſtical Judge not to pro- 
e Med. For in this Caſe the Cauſe belongs to 
Iſſue de Temporal Courts, becauſe the Patron of 
» che Clerk Defendant ſhall loſe the Benefit of 


's Advowſon, loſing the Profits of the 
hurch, if the Clerk of the Plaintiff ſhall Re- 
over, 

The Indicavit then is always between Four 
Perſons, (via) Two Patrons and Two Clerks. 
Dne claimeth to Hold of the Advowſon of One 
Patron, the Other of the Other Patron. 
his Writ is ſet at a Fourth Part by Weſt. 2. 
. 5. whereas before It might have iſſued 
or any Value before the Statute. And ſo It 
b now in the Caſe of the King. 


the 
ears 
ja 


It ol 
der 


Vl, 
7 


(1) In- 


* 


(1) Iliata e vel Examinando is directed (i) F. N. B. 
Requiring Him to call before 232, 233. 


(k) E. N. B. 


Finch 451 
fon in the Spiritual Court for Tithes, which 452. 172 
mount to a Furth Part of the Advowſon of 2 Inſt. 364, 
be Tithes. It is a Writ of Prohibition di- 3653. 
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(1) Weſt's (1) Þjun#ion Generally iſſues out of ch 
Symb. 2 pt. yy to Stay Proceedings in the Temporal Coy, 
Tit. — and ſometimes in the Spiritual Courts, yy 
ings in =” Suggeſtion that If the Rigour of the Law 
cery; Se&. 25. M88 : PE With 
Place, It is againſt Equity and Conſciene 
Sometimes It is granted in Chancery to gi 
Poſſeſſion to a Complainant for che Deſai | 
the Appearance of the Defendant. 
Juris Utrum [See of Aſſiſe of Juri. 
ſupra. ] 
(m) F. N. B. (m) Fuſticies is directed to the Sheriff tod 
117. c. 152. b. Juſtice in a Cauſe above 40s. in the Coun 
119. Court, Of which He hath not Cognizanceh 
210 of tne His Ordinary Power; The Court above b 
| Law. v. Juſti- Ving ſuch Confidence in the Sheriff, that i 
cies. Return is required of this Writ. It is int 
| Nature of a Commiſſion to the Sheriff. 


L. 


(a) Terms of (n) Latitat is to call One Originally int 
the Law. v. the King's Bench to Anſwer in a Perſonal A 
at. tion. It hath its Name from a Suppoſitia 
that One cannot be found in the County 0 
Middleſex, but that He Hides Himſelf in 25 
Other County, as appeats by the Return 
the Sheriff of the County. Therefore Thi 
Writ is directed to the Sheriff of That Cour 

ty to Apprehend Him there. | 
co] F. N. B. (o) Levari Facias is directed to the Sheriff fo 
265. the Levying or Colle&ing of a Sum of Mc 
* ney upon the Rents, Corn and other preſat 
Profit of the Land, and the Goods and Chat 
tels of Him that Hath Forfeited a Recogni 
zance. This Writ is given by the Common 


Law before the Statute of Weſt. 2. ch. 18. gin 
the 


4 Lans of England. 
leit. The Feri Facias is to Levy Execu- 

nok the Goods and Chattels only. [See Of 

jon, infra. 

p) Liberate iſſues out of Chancery directed (p) Terms of 
the Gaoler for the Delivery of a Priſoner the Law. v. 
a: Hath put in Bail for His Appearance. Liberate. 
alſo lies to the Sheriff for the Delivery of 
nds and Goods taken upon a Forfeiture of 
Recognizance. (q) And It lies likewiſe for 
e Payment of an Yearly Penſion or Sum of 
ney Granted under the Great Seal, being 
reed to the Lord Treaſurer, Chamberlains, 
; 75 of the Exchequer, or Clerk of the Ham- 
1, Oc. 
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(q) AInſt 116. 


M. 


(r) Mandamus is ſent by the King To the (t) 2 Inſt. 40. 
lead of a College, or other Corporation, Re. 

icing Them to Admit or Reſtore ſome Per- 

n into their Society, into an Office, &. 

ſo To a Biſhop or Archdeacon To Swear a 
lurch · warden, Executor or Adminiſtrator, 

e See 9 Ann. ch. 20. To Render the Pro- 

0 upon Writs of Mandamus more effe- 

tual. 5 a 

(s) — 2 is 9 that lieth ( — N. B. 
Ir a Secon uiry where a Partial Dealing 2) - 
dulpected. 4+ * | S Terms —_ 
) Mittimus is for Removing and Tranſ: u; 1quirend. 
ring of Records from One Court to Another ;8 Rep. 168, 
nd ſometimes by Certiorari into Chancery, and 169. 

om thence by a Mirtimus into Another © = 691, 
Hurt. (t) But the Lord Chancellor may De. 3 Finch 
ren ſuch Record with His own Hands, if He (t) F. N. 
leaſes. 22 g. 


A Mit- 


445. 
B. 
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(u) 2 Inſt. 52, A Mittimus is alſo uſed for a (a) Precept | 
$91. 592. a Gaoler, to Receive and keep ſafe an Of, 
der wy to Priſon. 3 ; a 
Fn (W) Monſtraverunt lies for Tenants in 4 

ow * ent- Demeſne who Hold by Free Charter, 9 
by Copy, &c. when They are Diftrains 
to do unto their Lords other Services and ( 
ſtoms than They, or Thelr Anceſtors, uſed 
do. It is directed to the Sheriff to cha 
the Lord that He do not Diſtrain Them. 
ſuch Unuſual Services, &c. It lies alſo whe 
che Tenants are Diſtrain'd for the Paymet 
of Toll, &c. contrary to their Liberty, (& 
49 Ed. 3. ch. 22. ] 


N. 


(LEN B.37: (X) Ne Admittas is to be directed to the bi 
Finch 458. ſhop, for the Plaintiff or Defendant, where 
6Rep.61,62. Quare Impedit or Aſſiſe of Darrein Preſentment i 


Depending, when either Party Fears that th 

Biſhop will Admit the Other's Clerk. It oup 

to be brought within Six Calendar Months a 

ter the Avoidance, otherwiſe the Biſhop ma 

preſent by Lapſe. | t 

E. N. B. 85. (y) Ne Exeat Regnam (or Regno) is to Inhibi 
2 Inſt. 54. One from going into Foreign Parts withou 
the King's Licence. It may be directed to i 
Sheriff to make the Party find Surety that Ii 

will not Depart, or elſe To Commit Himt 

Priſon ; or It may be directed to the Par 

Himſelf; and if He goes He may be Fined 

| Ni Prius | See p. 824. 2655 | 
fz)F.N,B. 63. (Zz) Non Omittas Propter Aliquam Libertaten | 
74. directed to the Sheriff (where the Bailiff 0 
2 Inft. 453. a Liberty Refuſes or Neglects to ſerve 


Writ.) to Enter into the Franchiſe and Eiern 
0 1 (i | 


_ 4 Lans' of England. 985 
„Kings Proceſs: Himſelf, or By His Of. 

"Before this Wrie is Granted, the Sheriff 

ut Return That He hath ſent to che Bailiff, 

4 that He Hath not ſerved the Writ. But 

Diſpatch, The Uſual Practice is to ſend a 

Omittas with a Capias or Latitat. [See pi 

2) Now Ponendis in Aſſiſi & Furatic is Grant- 

fy the Freeing ſome Perſons from being "2 * 
t upon Juries. It is founded upon Weſt. 2. ch. 2 Inſt. 447; 
8, Artic. ſuper Chartas, ch. 9. But ſee the 4 448. 

g & M. ch. 24. | 


4. 
N 8 [See Aſſſe of Novel Diſſeiſin, 
7d. 
O. 
Mo and Terminer. (See p. 822. 
ore 
ent 1 P. 


(b) Partizione Faciends is to give Every One (p) f. N. B. 
art, where Two or More Perſons hold Lands 61, 6z, 
| Tenements as Joyntenants, - Tenants in « Inft. 165, b. 
mon, Co-parceners, and one or more of 156, a. & b. 
n refuſe to ſoyn in Partition. [See 31 H. 8. 7-7! 2 
1. 32 H. g. cb. 32. n * 
(t) Pone is a Writ whereby a Cauſe depend- | 
g in the County-Court, or other Inferior (c) F. N B. 69. 
burt, is removed into the Common Pleas, and F wes 444. 
metimes into the King's Bench. As when a * . 339“ 
plevin is depending by Writ out of Chance- 
„The Plaintiff or Defendant may Remove 

Pleaby Pome. The Plaintiff without Cauſe, 
the Defendant with Cauſe, 
A Writ willing the Sheriff (on the Plaintiff's 
tting in Sureties to proſecute, being a Thing 
01, II. 811 merely 


Finch 321. At Weſtminſter, that is ſued in any other Coy 


5 Rep. 73. 


F. N. B. 32, 


An Inſlitute of the Book I 
merely ſuppdſed) to Summon the Defendant i 
Appear and to Anſwer the Plaintiff's Suit. 
allo call'd a Pone, from. the Words in the Mt 
(vix.) Si A. fecerit Te ſecurum, &c. Pone B . 
(d) F.N-B. (d) Ponendum Sigillum Ad Exceptionem is . 
2 Toft. 427, Require Juſtices to put their Seals to Exce; 
428. tions made in Writing by the Plaintiff or De 
fendant Againſt the Evidence, Challenge to; 

Juror, Verdi& or other Proceedings befor 

* Juſtices. [See Fe. 2. or 13 Ed. 1. d 

i. 
| . Præmunire. | See Book 3. ch. 3.) 
(© 2 laſt. gi. (e) Privilege lies for an Officer of the Court 
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than where He attends, to Remove the Cauſ 
to His own Court. [See 18 Ed. 3. Stat. 5. An 
ſee infra, ] ſe 
(f) 5 Rep.63. _ (f] Procedendo is to ſend down a Cauſe(call 
2 Inft. 269. from an Inferior Court to a Superior Cou 
F. N. B. 153, as the Chancery, King's Bench, Cc. by W 
Oc. of Privilege, Certiorari, Habeas Corpus, c.) 
proceed upon it; It not appearing to th 
Higher Court that the Segel len is ſufficient 
ly proved. [See 21 Fac. 1. ch. 23.] This i; 
Procedendo in Loqueld. 

But there is a Procedendo Ad Fudicium, whe 
the Judges of any Court delay the Party, Plat 
tiff or Defendant, and will not give Judgmet 

for Him, when they ought to do it. 
(s)F.N.B. (g) Probibition iſſues out of the Chance 
89, 40, Cc. King's Bench or Common Pleas to Forbid 
SO, Fr, Sr. Judge, Cc. in the Spiritual Court, Admird 
4 REP. 127. Court of Chivalry, & c. to Proceed in a C 
2 Inſt, 229, that belongs to the Common Law. Courts, 
601, &c. that belongs not to their Juriſdiction, tho t 
Finch 450, Courts at Law can give no Remedy ; Or 
451. may Forbid a Judge of Any Temporal Cai 


hs Laws of England. 
proceed in a Cauſe depending before Him, 
nn Suggeſtion chat the Cognizance of the 
ſe does not belong to Him. And if the 
lage of the Inferior Court, or the Party, 
Lcceds notwithſtanding a Prohibition, It is 
d An Attachment my be Had againſt Them, 
an Action of the Caſe will lie againſt Them. 
ic upon a Prohibition in the Spiritual Court 
e Party may appear, and take a Declara- 
jon upon the Suggeſtion, and go to Trial. 
ind If thereupon It be found Againſt the 
Mintiff in the Prohibition, A Writ of Conſul- 
in will 1 with Coſts. [See 8 & 9g 
1 3. eb. II. 
In a Suggeſtion for a Prohibition to the 
defiaftical Court in a Cauſe of Tithes 
d other Spiritual Profits, The Sugge- 
ton maſt be proved to the Court by Two 
ficient Witneſſes within Six Months after 
ch Prohibition Granted. [ See the 2 & 3 Ed. 
ch. 13.] An IÞbibition is commonly iſſued 
mh out of a Higher Court-Chriſtian to an 
ifetior Court-Chriſtian, To Stop Proceed- 
jos; and is in the Nature of a Prohibition. 
dee Stat. De Circumſpecte Agatis, 13 Ed 1. Ar- 
. Cer, cb. 1. 9 Ed. 2. 45 Ed. 3. cb. 3. (EN 
(b) Proprietate Probands is To Enquire be- Pier 173. 
re the Sheriff of the Property of Goods di-piach 450. 
ined, when the Defendant claimeth Pro- 
upon a Replevin ſued. (i) F. N. B. 

(1) Protection cum Clauſula Volumus is an Im- 28, 29. 
unity given by the King to a Perſon in His dep 130. 3 
vice to be free againſt Suits of Law for, * 
tie Year; and ſo from Year to Year. Thus 
e King may Grant a Protection to His 
Debtor, that He be not ſued till the King is 
ad His Debt. See the 25 Ed. 3. ch. 19. ] There 
e many Sorts of Protections ; but They are 
S112 rarely 


Col 


of d dine of Ee Book 
| arely uſed;; being often ouſted; by aa Mi /n) 

— 2 [But See the 12 & 13 V. 3, N 

3. Of Privilege of Parliament, &c.} 
er) Terms of, (k) Proviſo is where the Plaintiff forbeatz 
the Law. v. bring His Cauſe to Trial and the Defendy 
 Proviſo, takes a Venire facias directed to the Jury yi 
| this Clauſe, (wviz.) Proviſo Quod, &c. Provide 
That if the Plaintiff takech out any Wit e pa 
that Purpoſe, The Sheriff fhould Summon kx 
one Jury upon them both. This is call'd es. 
ing to Frial by Proviſo. 


Q. 


( FP. N. 8. (I) Quare Impedit lies when One is Diſtyth 
32, 35 ed by Another in His Right of Advowſon | 
_—_ : 344: prone a Clerk to a Church when It is voir ch 
2 Inft.3 56 ; Differeth from a Darrein Preſentment, be 
.. * cauſe That lies where One and His An: 
ſtors formerly Preſented [See Aſſiſe of Dam 
Preſentwent, ſupra. } Whereas a Quare Inped 
lies alſo for a Purchaſer. [See Weſt. 2. ch 5.an 
for the Expoſition of this Act, 2 Inf. 356,04 
Allo 7 Ann. ch. 18, And ſee p. 266, 267. An 
of an Action of Quare Impedit, ſapra.] 
(m) F. N. B. (m) are Incumbravit lieth after a Rec im 
48. very in a Quare Impedit or Aſſiſe of DamiWervic 
Terms of the Preſentment, Againſt a Biſhop, who within pon 
1 Months after the Death of the Incumbent Ad 
mitteth a Clerk to the Benefice, notwithſta N oůn 
ing the Writ of Ne Admittas ſerved on Hin / E 
This Writ may be brought after the d 
Months. If the Biſhop doth Incumber u ontr 
Church before a Ne Admittas, then the Pu Nand 
ſhall Have a Quare Impedit ; for the Ordina) edi 
can Have no Notice till the Ne Admittas. iche 
Luare Incumbravit lieth always hangin 59 5 


ct) F. N. B. 
68. 
1 Inſt. 145. b. 


(u) F. N. B. 
101, 102. 
Finch, 459. 


(w) F. N. B. 
169. 


Benecb or Common Pleas. It is in the Nature, 
a @ Certiorari, The Plaintiff may Remove # 


hen in the Writ, as upon a Plea of Freehol; 
ce. But if the Plaint is in Another Cour 
neither the Plaintiff or Defendant can Remoy 
Certiorari, and Pone, ſupra. | 


and the whole Proceedings in a Cauſe o 


where Cattle or Goods are diſtrained and: 


1 Roll. Abr. rony, to a Biſhop Elected, Confirm'd and Cu 
$80,381, 882, ſecrated, 


An Iuſtitute of the © Book Ive, 


Plaint in the County without Cauſe, but ch 
Defendant cannot Remove it without Cauſ 


it without Cauſe. [See Accedas ad Curia 


Recordo & Proceſſa mittendis for a Recon 


of an Inferior Court into an Higher Court 
Weſtminſter, G. 
Re- extent is a Second Extent upon Lands 
Tenements, upon Complaint that the form 
Extent was partially made, GG. 
(t) Replevin ¶ See Action By Replevin, ſum, 
There is alſo a Writ call'd Secunda Deliberat 
one, which is a Second Writ of Replevin, Grante 


terwards Replevied ; yet by Reaſon of ſony 
Default in the Party that took out the Rep, 
vin, the Cattle are adjudged to Him that Di 
ſtrained them ; ſo that this Writ lieth for th 


Replevy ing the ſame again upon Giving dea * 
7 — to Re- deliver them, if the Diſtreſs is Jui 1. 
ed. | 
(u) Reſcous lieth where one doth Diſtrain tb 3 
Rent, Services, Damage-feaſant, and as Het Rig 
driving the Cattle towards the Pound, Abhach: 


ther reſcues them, or taketh them from Hit 
before they are Impounded. [See Of Reſau 
Book 2. ch 2. p. 329, Gl 

(w) Reftitutione Temporalium is directed to th 
Sheriff co Reſtore the Temporalties, or the 


(x) 


rain d and Replevied, and the Perſon that 
ok the Diſtreſs juſtifies che Taking, and 
coves it to be Lawful, upon which the Cat- 
þareco be Return'd co Him. This alſo lies 

hen the Plaint is Removed by Recordare into 
be King's Bench or Common Pleas, and He 
hoſe Cattle are Diſtrain d makes Default, 
id doth not proſecute His Suit. [ See Veſtm. 
th. 4,14 

) Right (or a Writ of Right) is a Writ of, 
1 5 — Nature in Real Actions to Re- AR * 
wer not only the Poſſeſſion, as in other © © 
Fris, but the Property. It hath the moſt Aſ- 
ured and Final Judgment. The Writs of 
ligt are Right Patent, Right Cloſe, Right of 
lvmyſon, Right of Dower, Cc. 


Fee-ſimple in the Lands or Tenements ſued 1, 2, &c. 


zinſt Tenant of the Freehold ar leaſt. 


enements by Charter in Antient Demeſne, 
fee. ſimple, Fee-tail or For Term of Life, 
rin Dower, and is Diſſeiſed. It is Directed 
the Lord of Antient Demeſne, Command- 
g Him to do Right in His Court. | See 11 


lath an Eſtate, or Right of Eſtate, in the Ad- 
ion to Him and His Heirs in Fee-fimple ; 
(dis diſturbed to preſent upon an Avoidance; 
wing not brought any Action of Quare Impe- 
tor Darrein Preſentment, within Six Months. 
ee 4 Ed. 3. ch. 18. and Of an Adwvowſon, 
wk 2, ch. 2. p. 258, C.] 
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(x) Returno Habendo is where Cattle are (2) ENB 


Right (2) Patent lies only for Him that Hath (½) EN. B. 
( not in a Rent-Charge, Common, &c.) a- Finch 312. 


Right (a) Cloſe where one Holds Lands and (2)f. NB 1. 


4 cb. 34. f AY 
Right of (b) Advowſon lies only for Him that (vyp.N.g 30. 


996 
c)F. N. 
7's, 5% 
I] 


39.2. 


8 .hath-receiv'd only Part of Her Dower, 4 
35 nf 23, b. Demands the Reſidue againſt the ſame Tem 
. jn the ſame Town, ſhewing'the Writ to B 


Heir of the Husband, or to His Guardi 


ture, as De Rationahili parte, a 
dut now of Little or No Uſe. 


An Inflitute of the Bocł 1h 4 
ol c) Right of Dower lies where a '\Wom: Sjgnif 
y Cop! 
10 Cl 
| 1 11541 
cover ſuch Reſidue. It ſhall be directed to 


Dower Dude nibil Habet is where the M. 
hath receiv'd no Part of it; as where a Man 
ving Lands or Tenements hath made no Af 
rance of Any Part thereof to His Wife, ſot 
ſhe is driven to ſue for Her Thirds againſt t 
Heir or His Guardian, ¶ See the 20 H. 3. 0 
I Iuſt. 32. b. 33. a. 38. b. 39. a. Cc. Of an 
ſtate in Dower, Book 2. cb. 1. p. 204, Cc. 
There are other Writs e their 


Ne injuſte e 


8. 


Scandalum Magnatum is a Writ to Recon 
Damages for Scandalizing of a Peer. |\ 


Book 1: ch. 4. p. 74, 75] 
(d) Scire Facias is to call one to ſhew Cai 


x 2 why Execution of a Judgment ſhould not | 
Finch. 477: made out, or if He can ſay Any Thing in! 

' ©» © of Execution. It is not to be granted til 
Year and a Day after the Judgment. 5 
the Nature of an Action, becauſe the Dei: 
dant may plead to it. [See We. 2. ch. 4 
Within a Year Execution may be by ( 

ias ad Satisfaciendum, Fieri Fucias, and Eg 
le) 3 In. it. (e) It lies not Againſt the Kin 

Vee oe e er | 


MN 4+ Laws of England. 
onjfoauit is the ſame with the Exconmunt- 
$5 en; tho* the Ordinary's Certificate 
ag Chancery is ſometimes ſo 'calPd. Significa- 

ib an Emphatical Word in the Writ. [See 
guommunicato A 2 — 
f) Spoliation ( a 0 ng, but not men- (5 x. 
0 445 a Writ in the Regiſter) lieth for one 92 — 
peumbent againſt Another Incumbent in the 
vicicual Court, where the Right of the Pa- 
onage does not come in Debate; as where 
Parſon is made a Biſhop, and has 'a Diſ- 
wnſation to hold His Benefice, and the Pa- 
mn Preſents another Incumbent. Here the 
e Biſhop ſhall have a Spoliation againſt the 
New Incumbent, Oc. | 

Subpene is the leading Proceſs in a Court 
Equity to call Perſons to Appear in that 
7 Pee Of the Court of Chancery, p. 795, 
96.] 
There is alſo a Subpzna made Uſe of in 
he Court of Exchequer in the Office of Pleas. 
e Of the Court of pres. ron 
(8) Superſedeas may go in feveral Cates. But (g) f. N. B. 
I General It is a Writ to ſtay further Pro- 236. 
dings in a Suit, Oc. Finch 453» 
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n doll (h) S»pplicavit iſſues out of Chancery di- ,,. 
ll rected to the Sheriff, Cr. for Taking Sure- 15 3 6 


ty of the Peace when one is in Danger of 

Being Hurt in His Body or Goods. of 
Sur Diſſe;fm in le Poſt is uſed for paſſing Com- 

wn Recojeries. Or | 


T. 


Teſtatum lieth where a Defendant in a Per- 
ſonal Action cannot be arreſted upon a Ca- | 
hr in the County wherein the __ was 1 
ay | nn 9 


- 
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laid; and therefore upon Teſtifying or! 
turning Non eſt Inventus by the Sheriff, J 
Writ ſhall be ſent into another County, wi, 
| 1 8 is thought to be. [See Lan 
upra. 
G0. N. B gf ) Tolt is for the Plaintiff to Remove aCy 
(i) F. N. B. 4. e 
3 depending in a Court-Baron into the Coum 
Finch 444. Court: - | 
% F. N. B. (k) Treſpaſs lies for every Manner of Ty 
86, 190. paſs done, either directly to the Sheriff to « 
the Matter in the County-Court, or Ret 
able in the King's Bench or Common ple 
The Words Ji & Armis ſhall be in the Retu 
able Writs, but not in the Former. But 
Writs of Treſpaſs upon the Caſe thoſe Wor 


muſt not be inſerted, tho” Returnable in d La 
King's Bench or Common Pleas, g. 
i y * IM V. . 1 ou 


+ fd... © Dran 

Vienditioni Exponas is a Judicial Writ diref 
ed to the Sheriff, Requiring Him to Sell th 
Goods which He had formerly levied to f 
tisfy the Judgment: 

Venire Facias lies to the Sheriff to cauſe 
ſury to Appear, when a Cauſe is brought t 

ue. [See the 35 H. 8. ch. 5. 4 & 5 An. 
16.] It is alſo the Common Proceſs upon An 
Preſentment, not being Felony, where n 
Procels is ſpecially appointed by Statute. 

Ventre Inſpiciendo is a Writ to ſearch a Wom 
that ſays She is with Child, and thereby wit 
holdeth Lands from the next Heir. The Ti 
al thereof is by a Jury of Women. 


11 
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Vi Lica Removends is directed to the She- (1) F. N. B. 54. 


" Remove all Lay Force where Two Per- 
Contend for a Church, and one of Them 

* 2x5 into it with a Number of Lay men and 
j 


deth out the Other V & Armis. But the 

if ought not to Remove the (m) Incum- (m) 3 Inſt. 
b out of the Church, whether He is there 161. 

Right or Wrong. 


r . N . 
— <4 — — = 2 
- — 8 Py — — * — — 
— — = = L Peng - — - = 


8 | W. 
0 ex | ; 
4 | | 
i) ie [See Of Waſte, Book 2. ch.4.9. 5 27. (n) F. N. B. 5. 
a 00 2 of Waſte, ſupr a] 7 (n) 5 


A Writ of (o) Eſtrepement is a Prohibition of 

ate 2 1 e „ 
(p) Withernam is directed to the Sheriff for 

Taking of as many Beaſts or Goods of the — 
ty, when Cattle Diſtrained are drove By 

im out of the County, or into an unknown 
ace, Cc. ſo that the Sheriff cannot make 
liverance of Them upon a Replevin, & c. 
e Weſt. 1. ch. 2. and Of an Action By Re- 

in, Japra.] 
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The Firſt Ground of a Suit in the Common 
4 is an Original By Præcipe or Pone to 
mon, [See of a Præcipe and Pone, ſupra. ] and 
a Warrant to every Capias to Arreſt. There 
ay be Four Defendants in an Original in 
ebt or Treſpaſs. But you can have But one 
aintiff in a Writ, unleſs It be in a Joynt 
tion. The Capias is to be directed to the 
teritf, to Take the Body of the Defendant, 
ho By His Under-Sheriff Grants a Warrant 
ereon to His Bailiffs to Arreſt Him. [See 
e 1 H. g. ch. 5. Concerning the Addition of the 
efendant's Myſtery, Cc. in Original Writs 
Perſonal, &c. And Of D 
. ee 
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See the 5 Eliz. ch. 23. Where in an By, 

7 munic ato'C apiendo, The Excommunicate p 
hach not a ſufficient A#4#riv. 2) El. 4, 
Concerning the A#zirion of Jurors, & 


By the 8 Eliz eb. 2. If One Arrefts Any One at i 
Suit of a Third Perſon, where there is no ſuch 
without His Conſent, The Offender ſhall ſuffer « 
Months Impriſonment, and forfeit Treble Damages to 
Party Grieved; and moreover forfeit Ten Pounds, 8 


to the Plaintiff, if known. | See the 43 Eliz. ch. 
Of making out of Proceſs by Sheriffs, 0 
. not Having the Original.) 


It is not fuffictent for the Bailiff who H 

the Sheriff's Warrrant upon the Writ, to ft 

IT Arreſt Du at the Suit of A, but He mult | 

Hold of Him, or Touch Him; Otherwik 

(a) vent. is no Arreſt. 0 A Bailiff lays Hold 
399. One by the Hand (whom He had a Wart 
to Arreſt) as He held it out of a Windy 

This is ſuch a Taking of Him, that the B 

liff may Juſtify che Breaking open of t 

tr) 9 Rep. 66. Houſe to carry Him away. (r) An Arrelt WW 
the Night is Lawful. [See Of Bailiff, Buk 
cb. J. p. 127, 128.] _ potions 

See the 22 Car. 2. ch. 20. Of carrying 

ſoners to Victualling Houſes, Fees for Wi 

ing, &c. | El 

(s) Finch 355. Nate, That (s) Peers of the Realm are f 
6 Rep. 5a, 53- to be Arreſted, unleſs upon Contempt 
9 Rep. 68. Reſcuing, &c. Againſt Theſe the Proceh 
by Diſtreſs Infinite. (i. e.) Continual Diſt 

Clergymen doing Divine Service [See the 50 

. 15 F- 1 Rich. 2. ch, 16. ] ſhall not be Arreſt rovid 

orporations and Companies too muſt be made fd to 

| Appear by Diſtreſs Infinite of Iſſues ups 

(t) Finch353. their Lands; (t) which are chargeable mi 


e Iſſues into whoſe. Hands, ſoever They 

, ( u ) Members of Parliament are Privi- (u) 4 Inſt, 
ved from. Arreſts, Ce. But ſee the Statutes, 24, 25. 
Fu] and Members of the Convocation. [ See 
8 H.ch. 1. J Allo (w) Clerks, Attornies at 
oe, Cc. belonging to the Courts of Ju- 
are not to be Arreſted; but muſt be 
{ by Bill of Privilege, otherwiſe They 
y plead = aha and come oO 
it Bail; (x) Perſons ing upon an urts 
Record, upon Buſineſs — = to be (x) 3 Inft. 
ed and Protected from Arreſts by Mean 2, 9a 159: 
oceſs, but not upon Execution; tho? the ; 


(w) 1 Vent. 7. 


Hu enffmay then be Committed for a Contempt. 
No Arreſts ought to be within the Ning's ( 3 1.6 
be at Veſtminſer, Ce. where His Royal 140, 141. 
viſe ron Reſides. The ſame Privilege hath | 
din ger-Hall, and other Places where the 

um g's Juſtices fit. No Arreſts are to be in 


le, the Counties-Palatine,&c. By Writs iſſuing 
7 Weſtminſter-Hall. 2 


the 29 Car. 2. eb. 7. Arreſts and Proceſs on the 
{Day are Void, and the Perſons ſerving the ſame ſhalt 
Fer Damages, as if they had done the ſame without 
rant; Except in Caſes of Treaſon, Felony and Breach 
the Peace. Re 3 

by the 12 ., 3. ch. 3. Actions may be proſecuted in the 
urts of Record at Weſtminſter, Chancery, Exchequer, 
Khy, Admiralty, and In Caſes Matrimonial and Te- 
nentary, in the Arches, Prerogative Courts of Canter- 
and 7ork, Delegates and Courts of Appeal, Againft 
j Perſon Entituled to Privilege of Parliament immedi- 
ly After Diſſolution or Prorogation till the Parliament is 
in Aſſembled; and immediately After Adjournment 
Reaſſum'd. 

rovided, That the Houſe of Commons, or Any Enti- 
d to Privilege of Parliament, ſhall not be Subject to 
reſts During Privilege. 


But 
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Member of the Houſe of Commons ſhall not be Arre 
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But Perſons Having cauſe of Action Againſt 27 
Parliament, during ſuch Time as aforeſaiq, may 
ſuch Proceſs out of the King's Bench, Common pf 
Exchequer, as They might out of Time of Priyjjeg, 
may have Froceſs Againſt Any of the Houſe of Conn, 
or other Perſon entituled to Privilege of Parliand 
During ſuch Time as aforeſaid, out of the ſame Coy; 
Summons, Diſtreſs Infinite, or By Original Writ, $ 
mons, and Diftreſs Infinite, till They Appear, o 
Common Bail. L See 1 Fac. I. ch. 13. poſt. Of x, 
ion. F - 

The King's Original and immediate Debtor is no 
Have Privilege of Parliament, either in Law or Equi 
Nevertheleſs ſuch Debtor, being a Lord of Parlian: 
ſhall not be Arrefted upon ſuch Proceedings, or ben 


upon ſuch Proceſs, during the Continuance of the | 
vilege of Parliament. 


See in this Statute Concerning the Meth 
of Proceeding in Courts of Equity Again 
any intitled to Privilege of Parliament] 
By 2 Ann. ch. 8. Any Actions may be proſecuted i 
Courts at Weſtminſter againſt Any Officer of the Reven 
or other Officer of Publick Truft for any Miſdemean 
c. relating to ſuch Office or Truſt, tho' ſuch Officer, 
be a Member of Parliament. 

Provided That the Perſon of ſuch Officer, being a: 
or Lord of Parliament, ſhall not be arrefted ; nor 
Member of the Houſe of Commons, during the Tine 
Privilege; but Summons, Diſtreſs Infinite, Cc. ſhall! 
iſſued out till the Party appears. 

By the 7 Ann. ch. 12. All Proceſs whereby the Perſon ( 
Any Ambaſſador, or Publick Miniſter, or of His Don 
ſtick Servant, may be Detain'd, or His Goods Diftrain! 


ſhall be adjudged void. And the Perſons ſuing forth df 47? 
Proceſs, Their Attornies and Solicitors, and the Off 1n 
Executing the ſame, being Convicted thereof by Con If t 
ſion, or the Oath of one Witneſs before the Lord rn 0 


cellor, or either of the Chief ſuſtices, (hall ſuffer ſuch Fe 

nalties and Corporal Puniſhment as They, or Any1 

of Them, ſhall Think fit. But the Servant of = notk 
a 
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1. Ur, ſhall not have this Privilege unleſs His 

i Regiſtred in the Secretaries Office, and Tranſ- 


to the Sheriffs of London and Middleſez, who muſt 
it up in ome Publick Place in their Office. [See 


. <0, 29. 


Le 1 Ann. ch. 6. Concerning Priſoners going 

the Rules to Inſtruct Counſel, &c. 5 Geo. 
Concerning Soldiers. 5 Geo. cb. Con- 

ing Bankrupts in Going to, Staying with, 

coming from, the Commiſſioners, &c. who 

phe not to be Arreſted. | 

n the King's Bench The firſt Proceſs is a Bill 

Middleſex only. But if the Defendant lives 

my other County, there lies a Latitat di- 

ted to the Sheriff of that County. But in 

King's Bench One may proceed by Original. 

n the Exchequer the firſt Proceſs is By Sub- 

u or Quo Minus; which goe into Wales, the 

tie- Palatine, Cc. 

1 Courts where Writs Lie not, The Suit is 

zun By Plaint, (i. e.) By entring the Action 

the Cauſe of Complaint ; as in the Coun- 

Courts, Courts-Baron, & c. : | 

The King only can begin by (2) En, 8283 

un for the King is when Matter is found ©* 

a jury call'd an Enqueſt of Office ; whether it 

by Officers, Virtute Offcii, or by Commiſſion. 


i 

nay 
1 Ple 
lege, 
Comme 
arlians 
Cour 
T It, N 
, or! 


If Ex 


3 not 
[ Equi 
rliame 
C bein 
Arreh 
the! 


lethe 
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III. (a) At the Common Law None could OfOutlawry. 
Outlaw'd but for Felony and in Actions V (a] Finch 
Amis But ſince by Divers Statutes Outlawry 206, 35.96 
$in many Civil Actions. "IMF q 
lf the Defendant is not Taken on the Re- 
m of the Capias by the Sheriff, Alias and 
ries Capias (for if One Precept is not ſerv'd, 
nother of the like Nature ſhall go forth till 
be ſerved, if poſſible) One may Have an 

| Exigent 


r | . | 
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Exigent and Proclamation in Order to am 
lawry. See Of the Exigem in the Cataligu 
Writs, ſupra. and the 31 Eliz. eb. 3.] and! 
the Exigent being Return'd by the Sheriff 
the County, A General 7 Urlagatum n 
go to 2 of — | 
Special Capias. Utlagatum Againſt. his Ry 
Lands and Goods. Man is diſabl 
zt. K ) Out A Man 1s diſa ed to ſue 

nk 197 b. co Hana the. Benefit of the Law; for t 

128. 2. & b. Word Out. lau d implies that He is put Ou 

6 Rep. 353. the Lau. And of this Diſability All Men m 
take: Advantage by Pleading the Outlawry 
gainſt Him; which Plea. ſhall ſtop His þ 
ceedings till He Hath reverſed the Outlay 
Outlawry in a Countz-Palatine, .&c. ſhall n 
diſable the Plaintiff to ſue at Any Coun 
Weſtminſter. g þ 

An Executor or Adminiſtrator. ſhall not 
Diſabled by Outlawry; For He ſues in d 
Right of the Teſtator or Inteſtate. And | 
the like. Reaſon a Mayor. and Commonal 
ſhall maintain their Action, .cho* the Mayor 
Qutlawid.. [See Of Excammunication, 5. 8; 
ſupra.) A Woman, cannot properly be fi 
be.Qutlaw'd but Wai d, as one left out at 
not regarded; becauſe Women are not Swe 
in Leets and Turns to bear Allegiance to d 
King. Therefore an Bfantunder twelve Ye: 
of Age cannot be Outlaw'd.. A Peer oft 
Realm cannot be Outlaw'd in Civil Cauſes, 
Reaſon of His Dignity. It cannot be-intend 
that a Peer is, without Lands. 

If One Appears Before He is Return'd On 
law'd; He may Superſede the Exigent anda 
pear without Bail, be the Debt never ſo gie 
So he may if he is return'd Outlaw'd upon 
Quare Clauſum fregit, as the uſual Courle y 

I | 


4. Lans of England. 1001 


An Outlawry may be (c) Reverſed whether (c) 1 Tnft. 

b Party is taken or not. 1. By Aion, 128. b. 259.b, 
) Inform the Court of ſome Fault in the 

oceedings. 2. By Plea; which is out of 

ſe. 3. By the King's Pardon. 4. By Writ 

if Error. The Firſt way by Motion is the 

Jo ot Uſual ; for almoſt any Objection will 

we. He who thus Reverſes an Outlawry 

zoſt Have an Attorney of Record preſent to 


xr odertake an Appearance to a New Original. 
e muſt alſo put in Special Bail, if the Debt 
nM: Damage amount to 20. or above, 


An Outlawry after Judgment cannot be Re- 
ered, till the Plaintiff hath acknowledged 
tisfaction on Record, or the Defendant hach 
rought the Money into Court. 


By the 4 & 5 V. & M. ch. 18. In the King's Bench One 
jay Appear by Attorney and Reverſe an Outlawry with. 
at Bail; except in Treaſon and Felony ;, or where Spe- 
al Bail ſhall be Order'd by the Court, &c. And It any 
erſon is taken upon a Capias vilngatum, The Sheriff (where 
ppecial Bail is not Required) may take an Attorneys En- 
gement to Appear for Him, and may thereupon Diſ- 
barge the Defendant. And where Special Bail is 
uired, He ſhall take the D#fendant's Bond, with one or 
pore Sureties, &c. to Appear by Attorney, and then may 


charge Him. 


o ee Of the County-Court, ch. 1. ante. p. 833. 
F Proceſs, and of Forfeiture, cb. 5. poſt. 


IV. If the Defendant is Arreſted, The She- Of appear. 
nff by His Officers Takes a Bond (according ance and Bail, 
to the Nature of the Action) either for His 

Pearance or For Special Bail. If the Action 

kequires only an Appearance, Then an Attor- 

ey for the Defendant may back the Sheriff's 


pon Warrant by Indorſing that He will Appear for 
z. cde Defendant at the Return of the Writ, and 
Vor. II. Wh. Fils 


% 
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File Common Bail. [| See infra, and the 
| H. 6. ch. 10. 13 Car. 2. ch. 2.] | 

But if the Defendantdoes not Appear 69 
does not find Common or Special Bail, M nds, 
Plaintiff's Attorney muſt call on the Sheriff t ir 
the Return of the Writ, or for an Anſwer ei Hunt, 
dorſed thereon, whether the Defendant is to 
refted or No. If He does not Return it n 
on a Rule 'given, He may be amerced, or} 
may be ſummon'd before à Judge to ſhe 
Cauſe, &c. Where a Cepi Corpus is Return 
and yet no Appearance or Bail, There my 
be a Rule to Bring in the Defendant's BodMfor 


1 
deten. 
. 
hint! 


C. 

An Officer of the Court is always in Cour 
and muſt Anfwer an Action, elſe He will 
Condemned. Thus it is of a Priſoner in th 
ſame oy” , 8 

(d) Bail (Ballium, from Bail, a Guardi; 

_— Keeper or Gaoler) is a Freeing or Setting 
Liberty One Arreſted-or Impriſon'd upon 
Action under Surety taken for his Appearant 
at a certain Day and Place. The Priſons 
is ſuppoſed to be Dekvered intb: the Cuſtod 
of Thoſe that Bind themſelves for His A 
pearance; who are to Anſwer the Party | 

T hey do not Produce Him. i 
Bail is either Common or Special. Common, vii 
cauſe Any Suteties are taken of Courſe, Mees m 
Jobn Doe and Richard Roe, and is nothing bu 


Mere Form upon Appearance. This is hin 

to the Arreſt. Special, becauſe in Cauſes il O 

"Greater Weight the Sureties muſt be Men pted 

Special Subſtance and Eſtate Anſwerable the. 

the Action. This is to be given at the Retinl (if 

(<)4 Inſt. 179. of the Writ, and doth engage to ſatisfy the (pid © 
ror 


Condemnation and Coſts, or ro Render 
| 


pendantito Priſon. This is Bail to the A. 
un If the Defendant is indebted to the 
Winciff co the Value of Ten Pounds, or up- 
ds, He may be forc'd to put in Special Bail. 
ut in Actions on the Caſe for Words, Ac- 
unt, Treſpaſs and Ejectment, Covenant, un- 
b to pay Money, or upon Penal Statutes, or 
Bonds with Collateral Conditions, Spe- 
al Bail is not uſually Required. Neither 
ill Special Bail be Required Againſt Heirs, 
ecutors or Adminiſtrators in any Action 
ought againſt Them for the Debt of the Te- 
or or Inteſtate; unleſs where they Have 
ated the Goods of the Deceaſed, and the 
ion is grounded on a Devaſtavit. But in 
Courts of London, and in other (f) Infe- (f) 2Lev 203. 
or Laure, arg g e eee - _ Abr. 
ators muſt give Special Bail. (g) Where the 781 
band is Arreſted for the Ack of His Wife, &.. 433, 


g ei bound to Appear for Himſelf and His 
nie, and to put in Special Bail if the Action 
ancWequires it. If che Wife is only arreſted upon 
(one Writ againſt the Husband and Wife, She 


all be diſcharged by entring a Common 
ppearance. * 5 7 
Mete, That tho' the Capias requires Special 
al by Claim of Debt or Damage to the Va- 
& of rol. or upwards, yet if the Defendant 
tes make. Afidavit (or Oath in Writing) That 
ſe does not Owe the Plaintiff 101. The Court 
don Motion, or a Judge in His Chamber, 
ll Order a Common Appearance to be ac- 
pted; unleſs the Plaintiff can ſhew Cauſe, 
be Contrary by Swearing that 10 J. is due, 
if His Debt is under 10 J.) That He is a- 
ad of loſing it. See the 11 & 12 77. 3. ch. 
for Special Bail in Wales and the Counties. 
t Pa'atine, 


1004 


(g) 4 Inſt, 
180. 


and Sollicitors) in every County to take Recognizances 
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Palatine, where che Cauſe of Action is 20 1 
or upwards. ] Special Bail is required in 8 0 
King's Bench in All Cauſes of Removal by vi, : 
beas Corpus, Writ of Privilege, Certjorari, offi... 
[See the x Danv. Abr. Tit. Bail] 48 


The Cognizors of Bail muſt Juſtify The 
ſelves in open Court, either By Oath made! 
Court of their Abilities, or by Affidavit beſo 
ſuch Commiſſioners as took the ſaid Bail, 
before One of the Judges of the Court. 

(g) Pledges for the Plaintiff are now ſetdou 
only as Matter of Form. ['See 4 & 5 4 
ch. 16. } = 


By the 4 & 5 V. & M. ch. 4. Two Judges of the Kin 
Bench, Common Pleas and Exchequer (whereof 
Chief Juſtice and Chief Baron in the reſpective Court 
be One) may by Commiſſions under the Seals of the ſt 
Courts, impower Perſons (other than Common Attom 


Bail in Cauſes depending in their ſeveral Courts. 
The Juftices and Barons reſpectively may make ( 
Rules for Juſtifying ſuch Bails as to them ſhall ſeem nd 
by Afidauits before the Commiſſioners; ſo as the (. 
nizors be not compelled to Appear in Perſon in the 
Courts to Juflify Themſelves, unleſs they live in 
or Weſtminſier, or within ten Miles thereof. See 
29 Car. 2. ch. 5. Concerning Commiſſion 
in the Country to take Hfidavits, Cc. 

Any Judge of Aſſize may take ſuch Recognitance 
Bails, Cc. | | | 

By the 1 Ann. cb. 6. Where Perſons Eſcape ont 
Priſon, and are Retaken and Bail'd, The Bail ſhall 


call ir 
ly cal 
darati 
omet 


Diſcharged on a Writ to the Sheriff, Commanding Hit h 
keep the Priſoner in Diſcharge of the Bail. 77 
By the 4 œ 5 Ann. ch. 16. The Sheriff may A 
Bends to the Plaintiff, which He may ſue in His( the Ac 
Name. ['See of Bail in Felony, p. 673 ] p t 
Ind t 


No Bail is to be given upon a Bail Bc 
For that might be Bail upon Bail for 


ver. 
(hy) 
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Cuſtody, who might otherwife be commit- 
4 to. Priſon, upon Security given for His 
ypearance at a Time and Place Aſſigned. 
lle is ſuppoſed to go at Large, and to be at 
is own Liberty, under no Poſſibility of be- 
nz Confined by His Mainpernors or Sure- 
5, as in the Caſe of Bail. Mainpriſe is more 
auge than Bail. For Every Bail is Mainpriſe, 
ut every Mainpriſe is not Bail. 

When the Plaintiff and Defendant Appear, 
then follows the Declaration, 


ba Setting forth in Writing the 


zpainſt the Tenant or Defendant, who is 
uppoled to Have done the Wrong. It is 
grounded upon the Writ in the Common 
Pleas, but upon the Bill in the King's Bench, 
In the Common Pleas It it is uſual to De- 


Bench. Theſe Courts do differ ſometimes in 
the Forms of Their Declarations. Whar I 
call in General a Declaration, is more proper- 
ly call d a Count in Real Actions, and a De- 
varation in Perſonal Actions; tho' theſe are 
ometimes Confounded. 

he Declaration muſt ſet forth the Plain- 
iff's and Defendant's Names, the Nature of 
the Action, the Cauſe or Matter of Complaint 
and the Manner of it, The Time and Place, 
nd the Damage ſuſtain'd. For It is an Ex- 
| Ter 3 poſition 


dare in any Action upon a Quare Clauſum Fre- ( 
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Mainpriſe ( Manu- captio, a Taking into (h) Terms of 
i Hand) ſignifies taking a Man into Friend- the Law. v. 


Bail, 
4 Inf, 179. 


V. (i) The Declaration ( Narratio, the ſame Of the De. 
in Effect which the Civilians call a Libel) claration. 
2mand or (4) Jaſt. 17. 


omplaint of the Demandant or Plaintiff a. 303. a. & by 
Finch 357. 


k) 2 Vent. 


tit, as they do upon a Latitat in the King's 259, Oc 
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(i) io Rep. 
123. 


poſition. of the Writ with the Addition 9 
Time and Place, &c. It ought to be Try: 


Defendant's Attorney a Copy of the Deck 
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Clear and Certain; for the Court is not . 
take things in it by Implication. But it is ng 
neceſſary to ſer forth Matters of Fact, az j 
Bills in Chancery, & c. For thoſe are to be Hear 
and Tried by a Jury: If a Declaration 
Defective, It may be Aided ſometimes by $1 
tutes, [See the 36 Ed. 3. ch. 15. 46 Ed. 1. ch. 21 
8 H. 6. ch. 12. and ch. 15. 32 H. g. ch. 30. 1 
Eliz.. ch. 14. 27 Eliz. cb. 5. 21 Fac. I. ch. ; 
16 @ 17 Car. 2. ch. 8. 4 & 5 Ann. cb. 16, 5 Gu 
eb. And ſee 1 Danv. Abr. Tit. Amendment. 
An Audita Querela and a Scire Facias are! 
the Nature of Declarations, and do ſet fon 
at Large the Cauſe of the Plaintiff's Actict 

Where there is a (1) Latin Word, which! 


ſalſly Engliſhed, the Engliſh Word ſhall be « ib 
judged void, and the Latin Word ſhall ſtand the 


And where there is No Latin, yet if It is Sig tie 
nificant, and hath the Countenance of L] 
by adding an Anglice to it, it is good. As Vii 
vetum, Anglice — Operimentum, Anglice 
Rug, &c. But where Senfeleſs Words whi 
ſignify nothing are uſed ina Declaration, The 
are to be rejected; yet they ſhall not hurt the 
Declaration. if It is Good without Them 
There are Words ſignificant and known to tht 
Lawyers, tho' they Have no Countenance 
Latin; as Mcſſuagium, Tatum, Gardinum, Ce. 
The Plaintiff after the Return of the Wii 
hath Two Terms to Declare ; the Term! 
which the Writ was Returnable being Rec 
koned for One. If He does not deliver to tit 


ration before the Eſſoin Day of the Secont 
Term, the Defendant is not obliged to Ples 


till the Third Term. The Eoin Day 
| a 


Ih, 4+ Laws of England, 
i, 1, ſupra. ] is a kind of Inparlance, Licentia 
rlquendi, Or a. Craving of a Longer Time, 
lies in Real Actions. If No Declaration 
mes in before the Riſing of the Court the laſt 
yy of che Second Term (after a Rule given 
that Purpoſe is out) The Plaintiff may be 
ait, and the Defendant may Sign a Nox 
Nin Proſequitur) and have His Coſts for 
xt Declaring in Two Terms, A Nonſuit is 
rent from a Retraxit, A Nonſuit is when 
he upon Demand ſhould appear in Court, 


70 ne makes Default. But a (m) Retraxit is (m) F. N. B. 
5 5 Voluntary renouncing of the Suit by the 42d. a 
E Cree Upon a Not 4550/31 


Ine may Commence His Action again, but 


- Xt upon a Retraxit. 1 Roll. Abr. 
ich By theg & 5 V. & M. ch 21, Where the Defendant is 
© z en or Charged in Cuſtody upon any Writ out of any 
tand the Courts at Weſtminſter, or Impriſon'd for Want of 
Lig rrties for Appearance, The Plaintiff before the Ead of 
La ext Term, aftec the Writ is Returnable, may De- 
711 ve againſt the Priſener in the Court, and may Cauſe a 


y to be delivered to the Priſoner, or to the Gaoler or 
eper; to which Declaration the Priſoner ſhall Appear 


ich r prag; or otherwiſe The Plaintiff ſhall have Judg- 
Thel ent Or if the Defendant appears, aud will not take 
a: Declaration, The Plaintiff may Have Judgment a- 


unſt Him by Nihil Dicit, &c. and a Writ of Enquiry 
be awarded to Enquire of the Damag:s. 


ee the 8 & 9 z. ch. 27. Concerning the 
livery of a Copy of a Declaration Againff 
Priſoner in the Fleet. 4 & 5 Ann. ch. 16. 
oncerning the Filing of Warrants by the At- 
Imey of the Plaintiff and Defendant, 


minuance (viz.) Of the Proceſs, and He muſt 
| —P FEY begin 


584. 


Nete, That there muſt be a (n) Cœatinuance (5) Finch 13 1. 
tom Day to Day till the End of the Suit. R<gulaPlacic, 
the Plaintiff doth nothing, It is call'd a D/ 62, 63. 
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B. 4 
| begin His Suit again. [See 1 Ed. 6. Why, U 
# 8 Eliz. ch. 2. 4 & 5W.& M. ch. 18, 1 jon 
ch. 8.1 | zult in 
| | ity int 
Of Pleas. VI. Pleadings (Placita) largely taken are ih 
the Sayings of the Parties ro the Suit or WThe L 
ction after the Declaration. But Here IH is E. 
Them for the Defendant's Anſwer to che C 
Declaration of the Plaintiff, If a Copy WMfeclara! 
the Declaration is delivered to the DefendanWon, © 
Attorney before the Eſſoin Day, He may! 
compell'd to Plead that Term, or elſe Jun = 
tt 


ment may be Enter'd againſt Him. By Cour 
of the Court the Defendant is to Anſwer i 
ſame Term in which He appears, If It is an] 
ſuable Term, and the Wric be Ruturnable 
the Beginning thereof. But uſually the D 
ſendant hath Time to Plead till the next Te 
After the Declaration, and before the Dt 
fendant can be forced to Plead, There is oſe 
a Prayer of Oyer (of Demand to Hear) of 
Deed upon which one is ſued. And then 
Imparlance (from Parler, To Speak) which u 
on Petition is a Larger Day given by t 
Court. And this Imparlance is either Genn 
or Special. General, which is ſer down in Gl 

| neral Terms without Any Special Cauſe. $ 
| cial, with ſuch like Clauſe inſerted (viz.) N 
ving All Advantages Againſt the Juriſdictid 
of the Court, To the Writ and Declaratiot 

(0) Finch Cc. [See Of Demurrer, infra. 
| 362 = % 5 (o) The Plea or Defence is either Dilu 
| 14 or a Plea to the AGion. 

| 1. Dilatory, either in Diſability or Abit 
ment. In Diſability, to theFuriſdifion of ti 
a Court or To the Perſon of the Plainiſ 
wc  Y as that He cannot Commence Any Suit 
4 Inſt. 128, a, Reaſon that He is an (p) Alien * * 
c. ö [= RT x | avs 


obable 


2. (r. 
des tO 
i is 


„ Under a Præmunire, under Attainder, 
Lommunicated. In Abatement, for ſome 


ue in the Writ, Declaration, &c. for Diſa- 
iy in the Perſon. This only ſtops the Cauſe 


re r while till the Defects are Remov'd. 
or W The Defendant muſt Obſerve this (q) Order (a) 1 Inft. 
His Exceptions (viz.) 1. To the Juriſdiction 303. a. 


the Court. 2. To the Perſon. 3. To the 
eclaration. 4. To the Writ. 5. To the A- 
jon, Oc. 


By the 4 & 5 Ann. ch. 16. No Dilatory Plea is to be ad- 
tted without Affidavit of the Truth thereof, or ſome 
obable Matter ſhewn. 


2 (f) A Pleato the Action is that which (c) Finch 378. 
des to the Merits of the Cauſe or Action, 1 Iaſt. 372. 
| is either General to the Declaration, as in 
iſe, Treſpaſs and Trover, Not Guilty; In 
hebt upon a Contract without Specialty, 
ibil Debet per Patriam ; In an Action of the 
aſe upon Aſſumptſit, Non Aſſumpſit ; In Cove- 
ant, Performance of Covenants, In Debt on 
ond, Non eſt Factum, Cc. Special, which ſet- 
th forth the Matter Pleaded at large with 
pt Concluſion to the Declaration or Action. 
[ he Special Pleas are many, as Per Dures, Per 
Gnas, Pleas in Juſtification, as Son Aſſault De- 
ne in Aſſault and Battery, (i. e.) That the 
Plaintiff ſtruck the firſt Blow, & c. that there- 
ore 1 Battery was occaſion d by His own 
Ulault, 

lf the Defendant in Any Action Pleadeth a 
lea, which is a ſufficient Anſwer, and De- 
royeth the Action of the Plaintiff, It is a Pe- 
emptory Exception, and is call d a Plea in Bar; 
Xcauſe It Barreth the Plaintiff of His Action. 


- —— — — fi ß :! f A EEE 
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(s) 1 Inft, (s) Eſtoppels, (4. e.) when a Man's Oun 


352. à. 


(0 Finch. 387. (t) Confeſſion is alſo a Plea to the Adio 


(a) 1 Inſt. A Replication. The (u) Replication muſt not va 


O4. . 
Finch Book maintain the Cauſe of the Plaintiff's Adio 
4 6h. 34 = Otherwiſe It will be a Departure in Plcading 


-(*} 1 Inſt, (W) x 
203 b. WY Anſwer to the Replication of the Plaintiff, ; 


Finch c 
7 


As a, Releaſe, The Statute of Limitaiy 


or Acceptance Stoppeth Him to Alledge 
Plead the Truth, Accord or Agreement y; 
Satisfaction, Arbitrament or an Award, pe 
formance of the Condition of a Bond, &;, 
One under Age pretends that He is of þ 
Age, and enters into Bond, tho* He may 
void it by Pleading Nonage, yet You m; 
Indict Him for a Cheat. There are alſo 7: 
porary Pleas in Bar, or that Bar only for ſon 
Time. oF. "EF 

There is alſo a Plea call'd a Foreign Pl 
as to an Action in the Marſhalſey-Court, Th 
the Cauſe of Action did Ariſe out of the] 
riſdiction of that Court; and the like as tot 
ther Inferior Courts; That the Lands in Qu 
ſtion are Antient Demeſne, and to be plex 
ed in the Court of the Manor, of which The 
are Holden. | | iſes 1 
where the Defendant Confeſſes the Plaintiff 
Action to be Good. 

This is the Strict Signification of a Pee 
But in a Large Senſe, when the Defendant h 
Pleaded The Plaintiff Pleads too, and A 
ſwers the Defendant's Plea ; which is call 


from the Declaration; but muſt purſue ant 


a Going to Another Matter, and a Saying al 
Unſaying ; which the Law will not Alloy 
A Rejoynder (Triplicatio) is the Defendant 


4. Surreoynder (Quadruplicatio) is the Plaintiff's A 
ſwer to the Defendam's Rejoynder, TY 
| | tim 


„% Lars England. 


9 tho” very rarely, the Parties 80 ſo far 
Reading that it comes to a Rebutter- A 
vo (From Bouter, Repellcre, To Pur back,) 


tui de Anſwer of the Defendant to the Plain- 
e Sucrejoynder: Surrebutter is the Replica- 
or Anſwer of the Plaintiff to the Defen- 
{ Fs Rebutter, 5 4 


"me Particulars often ariſe in the Courſe of 


ay 

ng (viz) Traverſes, Averments. Proteſtando's, 
, Friſt, Quæ oft Eadem, & c. Colour, D par- 
lon, &c. which ſome Think to be ſull of Cu- 


us Learning. | 

To Traverſe ( Trawverſer, Transfgere, To Strike 
0) ſomething particularly charged in the 
claration, or Pleadings, is no more than par- 
'0 lach to Deny it to be True in Theſe Words 
) Alſque hoc, Without That, &c. It may 
of the Matter or Manner, Of the Day, Year 
Place. A Traverſe is Good, when It Tra- 
ſes that Part of it, which Strikes thro, or 
kes an End of the Cauſe, when the Point 
determined by the Jury. [See 4 & 5 Ann. 
16 C 2.] Every Plea ought to be Triable, 
herwiſe the Cauſe will never be at an End. 


egative cannot be Averr'd, becauſe It can- 
dt be Proved. See the 4 & 5 Amn ch. 16.] 
ns Affirmative is what is call'd an Averment, 
is General as beforementioned, wich Hoc 
mus, ee, Particular, as where the Life of 
enant for Life or in Tail, ot the Age of a 
erſon, Cc. are Averr'd. [For Proteſtando's, 
nfeſing and Avoiding, Uncore Priſt, Quæ eſt Ea- 
, Oc. See Regula Placitandi, Bobun's Inſtitutio 
vali, &c. And the Books of Entries ; Of 
dich there are great Variety. ]! 

Is (y) Every 


All Pleas in the Affirmative ought to be (X) (x) 1 Inft, 
d with Hoc Paratus eff Verificare ; but a 303, à. 


11 4. Inflitute of the Book 1h, 


(y)r Inft, (y) Every Plea muſt be Direct, 
303.4. & b. By way of Argument or Rehearſal ; A 95 


_ 7 be Diſallow d. [But See 4654 2 
ch. 16. = 
t The Pleading of Every One ſhall be ta ok 
more ſtrongly Againſt Himſelf. For Bye , 
One is Preſum'd to make the Beſt of 10 
Own Cauſe. | hole 
(z) 5 Rep. 91. When One is (2) Authorized to do 
3 Inſt, 283.2. Thing by the Common Law, by Grant, Col 15 
miſſion, Act of Parliament, By Cuſtom, Msi 
ought to purſue the Subſtance and Effet Mh-cn 
the ſame Accordingly. And Regularly ner. 
One doth any Thing by Force of a Warr, p. 
or Authority, He muſt plead it. - ere 
When Ever One cannot have the Ad Peper 
tage of the Special Matter by Way of Ples An, 
(a) 1 Roll. ing, (a) He ſhall take Advantage of it in pro 
Abr. 328, Evidence. X28 Iſſu 
7228 : The Pleadings which amount to the Mus.) 
(b) x Tf General Iſſue are not to be Allow'd, butt 


303. b. General Iſſue is to be Enter d. 
| [See Where a Defendant will not Pl: 
Of Fudgment By Default, infra. And the 4 

ch. For Tranſportation of Unlawful |Expe 

ters of Wool that Refuſe, while in the Pt 

ſon for Want of Bail, to Plead to the Dec nent 


ration, &c.,] 


Of Iſues. VII. When the Parties by Plea, Replicatio 
Rejoynder, &. are come to Something Aff 
ed by One, and Denied by the Other, Tit 
are at 1ſue. : 


5 


(t) Anbigrum Placitum Inter pretari Debet Contra I — 
rentem. 1 Inft 303 6. 
| (% | 


'S| 104 Lars of England. 


nd (c) Ie (From Iuer, Emanare, To Flow, (c) 1 Inſt. 
0 is 2 Single, Certain and Material Point _—_— 
wing out of the Allegations and Pleas of the Bio —— 


uintiff and Defendanc, Conſiſting Regular- 4. ch. 35. 


dou 
by 


of an Affirmative and Negative, to be Tri- 
{by 12 Men. Upon a Writ of Right It is 


ao taken for 
[ſue has ſeveral Significations in Law. Some- 
esit is taken for the Children begotten be- 
een a Man and his Wife; Sometimes for 
Imnerciaments and Fines; and Sometimes 
xr Profits of Lands and Tenements. But 
ere It is taken for the Point of the Cauſe 
hepending in Suit, whereupon the Parties 
on, and put Their Cauſe to Trial; which 
Properly a Traverſe. 

Iſſues in this laſt Senſe are of Two Kinds, 
72 Upon Matter of Law or upon Matter 
Fact. 


Point of Law, and a Referring to the Judg- 
ment of the Court, whether the Declaration 
or Plea of the Adverfe Party is ſufficient in 
Law to be maintain'd. When the Demurrer is 
Joyn'd, The Caſe is made a Confilium, and is 
to be argued by Counſel on both Sides ; and 
then the 4 give Judgment; * caking ir for 
Granted that He that Demurreth in Law Con- 
kfſeth All Matters of Fact that are well and 


—L— 


—_— 


— 


Ex Ficto Jus oritar. 2 Inſt. 49. 
ſuf- 


rd the (d Miſe (from Mitto) becauſe the (d) 1 Inſt. 
hole Cauſe is gut upon that Point. Miſe is 294. b. 
xpenſes, as Miſe & Cuſtagia. Finch 398. 


. An Iſſue joyn'd upon Matter of (e) (e) Finch, cb 
y is to be Determind by the Judges; zo. 
and This is calld a Demurrer. A Demurrer 1 loft. 71. b. 


: . . X þ 72, A. 
From Demorari, To Abide) 15 an Abiding 111 10 Rep. 95. 


5 Rep. 104. 


— — CTC CW WC — ͥ — — —— — 
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to be Falſe, Iſſue i ts taken thereupon and Tri 


(e) 1 Inft. 


126. a. 


Judges are Equally "Divided, Sc. The C 


as Whether fuch a Deed was ealed x 


dence, infra. ] 


At Inflitute of the Bok 


ſufficiently Pleaded ; but not otherwiſe, I 


may be Adfourn'd into the Exchequer-Chani 
to be Argued by the Judges. *[ See 14 BY 
Stat. 1. ch. 5.] 

A Demurrer is either General or $9, 
General, which ſhewsno Cauſe. Special, wh 
ſheweth the Cauſe of a Demurrer, and 4 
particularly Specifie it. [See the '27 Flix, 


5. 4 5 Ann. ch, 16. by T 
If the Point is Difficult to be Decided, Wpincit 
is Publickly argued by Be 1 
Tp Of * infra. | \ Oc 
of Fatt, (5 k. 1 Whet (gp) ] 


ths Face is True or Falſe, is either To 
ing a Matter of Record upon Pleading 
tiel Record, or no ſuch Record; 'or Toy 
ing a Matter in Pais or Fat? out of Coy 


delivered by the Defendant ; Whether 


promiſed Payment, &c. If a Plea is {if 
cient in Law, and the Matter of Fact thong 


* à Jur Jury. 
ing may waive a Demurrer, and I: 
ſue « at His Pleaſure. 

Iſſues of Fact too are (e) General or Spec 
General, 'when Ir is left to the Jury wheths 
the Defendant hath done Any ſuch Thing, 
the Plaintiff layeth to His Charge, as wh 
He pleads Nor Guilty to a Treſpals, Cc. 
cial, When ſome Special Matter, or ſome l 
terial Point Alledged by the Defendant 
His Defence, is to be tried by the Jary; 25 
Aſſault and Battery, where the Defendat 
Pleads That the Plaintiff truck firſt, & 

There may be an Iſſue co Part and 
Demurrer to Part. [See Of a Demurrer to 1 


E Laws of England. 1015 
E many Inſtances, by Vertue of ſeveral 
e of Parliament, One may Plead the Gene. 
band , and Give the Special Matter in Evi- 
4 Ee for Excuſe or Juſtification; It is to be 5 
That it was ſo in more Caſes. (f) For (f) iInſt. 283. 
Spee Acts were made for Avoiding Prolixity a. | 
' wild Captiouſneſs of Pleading, whichis 8 
14 e and Dangerous. Upon the General Iſ- 

The Defendant in ſuch Caſes may Give 

y Thing in Evidence, which proves the 

inciff hath no Cauſe of Action. [ See the 
H. S. ch. 5. 7 Fac. I. cb. 5. 21 Fac. I. ch. 


„e. 
80 10 the Tender of the Iſſue comes on the (g) 1 Ink. 


t of the Plaintiff, The Form is Et Hoc petit 126. a. 

ud Inquiratur Per Recordum, or Per Patriam. Tt Finch 398. 
the Part of the Defendant, He ſays, Et de hac 

it ſe ſuper Recordum, or ſuper Patriam. 10 


VIII. (h) Trial is an Examination of the Of Trial. 

th of the Point in Iſſue, or of the Queſtion (0) 7 laſt 
wixt the Parties, whereupon Judgment may — — 
Given. The Trial of the Truth of the pinch. ch. 36. 
cis according to the Nature of the Iſſue. 


L Trial By (i) Hiſpection, upon a Writ of (i) 9 Rep. 30, 
ror to Reverſe a Fine levied by an Infant; 31. 


1 4 wy | void a 0 ni f 2 Roll. Abr. 


Statute , acknowledged during Minority. }, 

re the Infant may bs View'd and Examin'd = TOR 

the Court. Alſo Mayhem ſhall be under 

e Inſpection of the Court to Encreaſe the 

mage, if the Court Thinks fit. 4:7 

2, Trial By (k) Mitngſſes, as where Iſſue is ( Lox 4 
Dower, whether the Husband is Living or 4 Inſt. 279. 
0. Here Two Witneſſes at leaſt are Requi- Finch, ch 38. 

d MW, becauſe the Trial is by Witneſſes, not by 2 Roll Abr. 

Wy, 577, 675. 


3. Trial 


9 8 


ſ 
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f 


(1) Uuft. 74. 3. Trial By Certificate of the Cf, Wi ric 
1 Marſhal, in Times Of War out of the Re, * 
: ** 23-24» whether the Party is in the King's Service FC 
2 Roll. Abr. NO; Of the Lord Mayor and Aldermen 0 fend 


579.580,581, London by the Mouth of the Recorder oi; h 

583,584,585, Cuſtom of London, unleſs tlie Lord Mayor iff . I 
586, &c. Aldermen are intereſted in the Action; Oft E [ 

Judges Concerning Records in their Cuſto 3 

when Iſſue is joyn d upon Nul Tiel Rec, we 0 

whether there is ſuch a Record or no: = { 

Certificate of the Sheriff, whether He mz ben 

ſuch a Return or no; Of the Ordinary in Ca wy} 
Eccleſiaſtical, as of Loyalty or Lawfulneſ 2 q 
Marriage, General Baſtardy, Excommuih, h 

tion, Plenarcy oy Inſtitution into a Chun "vv 

Ability of the Parſon, &c. If a Defend . 


claims His Privilege as a Scholar, &«. of 
Univerſito, The Claim is by the Certificate 
the Chancellor or Vice- Chancellor. But not if 
Parties are at Iſſue, whether the Defendant 
of ſuch a College, Ge. 
(m) 1 inft. 4. Trial By (1) Wager of Law, or the [ 
294 b 295.2. fendant's Oath, upon a Contract made in! 
2 Inſt. 45. cret, as in Debt upon a Simple Contract, [ 
4 Rep. 95* tinue, Cc 
9 Rep. 32. „ | 8 
Finch, Book To Wage Law (Vadiare Legem) is to take 
4 5. 9. Oath at the Bar, That He Oweth no t 
Debt Demanded of Him upon à Simple Co 
tract, or any Part thereof, &c. But He og 
co Bring wich Him Eleven of His Neis 
bours, or ſo many Perſons as the Court 
Ocder, That will Avow upon their Oat 
That They Believe He ſayeth the Truth. 5 
this may be Diſpenſed with at the Diſcreti 


of the Court, [See Exod. xxii. v. 10, 11.) 


b 


e UL of England. 1017 
Bit Actions on the Cale are brought for 

bes upon Simple Contracts; and Trover 
Converſion for Detinue, & c. where the 

eſendant cannot Wage His Law; Upon 

hich Account Wager of Law is much out of 

e. It may be ſtill in Actions of Debt upon 

„Ln or an Amerciament in a Court- Baron, 

neſs the Lord does preſcribe to Determine 

eas by a Jury No Wager of Law ſhall be 

lainſt the King. And In Every Quo Minus 

ought by the King's Debtor in the Exche- 

ger Againſt one Indebted on a Single Con- 

&, the Defendant ſhall not Wage His Law 

the Benefit of che King. 
(n) Trial By Battail is Diſ:i-d, Trial By (n)9 Rep.32, 
deal is taken away by Statute, 33- 

5. Trial of Matters of (o) Law is By the (o) gRep.3o. 
wes upon Demurrers, Special Verdicts and 1 Inſt. 125. a. 
cceptions to Evidence. Alſo upon the Cuſtoms 155 - 
dUſages of Every Court. | See Of Trial By - * r=" 
ws, ch. 5. And See p. 769. ] 2s 230. 

fa Judge is Doubttul or Miſtaken in Mat- 
rof Law, A Stander-by (as Amicus Curiæ) 
y be Allow'd to Inform the Court. 

6. Trial of Matters of (p) Record is to be by (p) 1 laſt. 

e Record it ſelf. The Proceedings of Courts 115. b. 

t of Record, ſhall be Tried by a Jury. 9 Rep. 31. 
7. Trial By 12 Men, or By (q) Fury, is the 2 Roll. Abr. 
mmon Method, and Of Daily Practice. f 22 76. 
latters of Fact are to be Tried and Decided — = * 


0:08) Tbem; tho' if They take upon Them- Finch 399, 
) CO, 
= _ — — — . 368. 


(0) Ex Fadto Jus Oritur. 1 Inſt. 226. b. 2 Inſt. 49. 3 1 Inſt. 228. a. 


ft. 29. 

A Queſtionem Juris Non Reſpondent Furatores, ſed Judices. 
Inff, 125. a. & b. 226.a. 9 Rep. 24. 

(p) - Quaſtionem Facfi Non Reſpondent Fudices, ſed Jura- 
t. Ibid. 

Vo I. II, Uuu ſelves 
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ſelves the Knowledge of the Law, and Give 
General Verdict, It is Good. But to Find 
Special Matter is the ſafeſt Way. vez 

In this way of Trial by Jury, Let us Con ber 
der the Proceſs to Bring in the Jury, Challn 
of the Jury, The Evidence to be given to thi 
Jury, The Verdict. | 


1. The Proceſs to Bring in the Jury in th 
Common Pleas is By Venire Facias and Diſtring ough 
Furatorum. Upon this Writ of Yenire The Se int 
rift ſhall Return a Jury in a Panel, or litt Lear 
Piece of Parchment, annexed to the Writ; 
which Account the Jury is ſaid fo be Hy 
nell d; and then ſhall go the Writ of Hau N 4 
Corpora to bring in the Jury, and afterwaM. 
a Hiſtringas for the Trial of the Iflue. {See i Q 
Catalogue of Writs, ſupra, For Venire Facies, 
Habeas Corpora, and Diſtringas Furatores,] 


By the 4 & 5 Ann. ch. 16. By Vertue of Special Wi.) Hi 
of Diſtringas or Habeas Corpora Six Jurors may Pies t 
Houſes, Lands, or Places in Queſtion. 


Now the Plaintiff's Attorney ought to Gi 
the Defendant's Attorney fufficient Notice 
Trial. hat 

When the Jury Appear upon the Proceſs, Nectar, 
the Defendant does not Appear, The PlainWtc 
tiff may Pray that the Enqueſt may be tale emie 
by Default, and His Petition will be Granteſ lich 
whether the Defendant afterwards Appears be Sh 
not. But if the Plaintiff makes Default, H 
ſhall be Nonſuited, and the Defendant u ble! 
have Cofts. [See the 7 & 8 V. 3. ch. 22. ens a 
For the Writ of Proviſo the Catalogue of Muße 


ſupra. } 
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2. The (r) * ury ( Turata, From Furare, To ( ) Einch, 
(wear) fignifieth 12 Men (Liberos & Le ales, 8 * 
emen, Indifferent, and not Ouclaw'd or | 2 2 
Infamous) who arc Sworn Judges upon Evi- : Toft — 
ence in Matters of Fact The Words Aſſſe, 3 Inſt. 221. 
laue and Homage, are ſometimes taken for 


ry. #54 
©) Aliens, Men Attainted for Any Crime, (9 F. N. B. 
wehit not to ſerve on Juries. Clergy men, In- 18. 
ants under 14 Years of Age, and Perſons 70 
Years Old, Cc. are Exempted. [See 6 W. z. 

. 4. For Apotbecaries. 7 & 8 W. z. cb. 32. For 
the County of York, and for the Inhabitants 
if Heſtminſter, c.] 

There is a Jury ſometimes Per Medietatem 
Ligue, (i. e.) Half of the Jury are to be A- 
lens, where One of the Parties is an Alien. 

Pee 27 Ed. 3. ch, 13. 8 H. 6. ch. 28. 1& 2 
Ph, & M. ch. 4. ] But this is not allow'd in 
) High Treaſon. (t) 3 Inſt. 27. 
H. P. C. 269. 


By the 21 H. 6. ch. 4. If Both Parties are Aliens, The 
Jury ſhall be all Engliſb. 


e dometimes a Special Jury is Granted, (viz.) 
hat the Sheriff ſhould Attend the Protho- 
otary with His Book of Freeholders, that 
plan The Prothonotary, in the Preſence of the At- 
ones on both Sides, may take out 48 ; from 
tei ich each Party may ſtrike out 12, and then 
ars oe Sheriff may Impanel the Reſt. 

Ir, H [See the 5 & 8 V. z. ch. 32. For the Con- 
able's Duty to Return to the Quarter. Seſ- 
ons 2 Lift of all choſe that are Qualified to 
* on oo Cc, See alſo the 8 & 9. V. 
ch. 10. 


Uuuz cu) Tales 
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(u)10Rep. (u) Tales men (Tiles De Circumſtantibus at 
102, 103, By-Standers to ſupply the Want of Jury. er 
— of the Principal Panel, who were Impanelt 
2 Roll Abr. On the Jury and did not Appear; or at thei 
671, 2 Appearance were Challenged by either Pat 
as not Indifferent. In which Caſe The Judge 
upon Motion of the Plaintiff or Defendant 
Grants a Supply to be made by the Sheriff 
Cc of One or More Prefent in Court to mak 
a Full Jury. [See the 35 H. 8. ch. 6. 40 5h 
M. ch. 7. F Eliz. ch. 25. 14 Elix. ch., 

and eſpecially the 7 & 8 V. z. cb. 32 
3. There may be Challenges of a jury. 
(w) 1 Inſt. (w) Challenge (Calumnia, a Feign'd Word in thi 
x55. b.156.2. Caſe) in Legal Senſe, as Applied to aJur 
3 8. a. & is an Exception againſt Them that are R 
Finch 400. turn d to be jurors. This Challenge is Tue 
401,412, 413, fold (viz.) To the Array and to the Polls. 
2 Roll. Abr. 1. A Challenge To the Array (becauſe Th 
635, 537, , Jurors Names are Arraied and Rank'd Or 
638, £39. under Another) is to the Array of the Princ 
40% O, Panel, or to the Array of the Tales. A Chal 
lenge to the Array is at once to Except againl 
All the Perſons ſo Arraied or Impanel'd. An 
here may be a Principal Cauſe of Challenget 
the Array, and a Challenge to the Favour, l. 
Principal Cauſe, in Reſpect of Partiality or Þ 
fault of the Sheriff, & c. and not in Reſpect 
the Perſons Return'd. Partiality of the Sher 
may be By Reaſon of Kindred or Aﬀinity 
the Plaintiff or Defendant, or it One of t 
Jury is Return'd at the Nomination of f 
Plaintiff or Defendant, &c. His Default me 
be By not Returning a Knight, when a be 
of the Realm is either Plaintiff or Defendan 
or if the Array is Return'd by a Bailiff 0 
Franchiſe; and the Sheriff Return it as ol 1 
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2. To the Favour ; which is not ſo Self- 


1 ideoc an Exception, but is left to the Judg- 
Me c of Triers, Two of Them that are Impa- 
mel eld being appointed by the Court for that 
heil rpoſe; as if the Plaintiff or Defendant is 
pa cnant to the Sheriff, or if the Sheriff's Son 
aden Married the Daugher of the Party, Ge. 
0 This Exception to the Favour may be left to 
erich a Trial, and the whole Array may be 

)uaſhed for it. But where the King is Party, 


ne ſhall not Challenge the Array for Fa- 

our, tho' the King may do it. If One Man is 

worn, The Array cannot be Challenged ei- 

ter for a Principal Caufe of Challenge, or 

or Favour. Vet If the Challenge to the Array 

found againſt the Party that takes it, He 

hall Have His Particular Challenge to the 

un. 1 

2A Challenge to (x) the Polls is an Exception 

Igainſt One — in Particular fares Ws. 9 
urn d. And this may be Peremptory, Principal, & b. 158. a. 
For Favour, For Default of Hundredors. 


ne 

che 1 Peremptory, without ſhewing any Cauſe, 
ain hich is only in Treaſon or Felony, in Fa- 
An our of Life. 


2, Principal, ſo call'd becauſe if It is found 
rue, It is ſufficient without leaving it to 
tiers. Principal Challenge to the Poll may 
be reduced to Four Heads, (viz.) Propter Hono- 


nei Repectum, Propter Defectum, Propter Affectum, 
ry WF ropter Delict um. | 
fu Propter Honoris Reſpectum, In Reſpect of Honcur, 
fis becauſe He is a Peer of the Realm 


Propter Defectum, In Reſpect of ſome DefeF, 
or Default; as of Birth, becauſe Alien born; 
or of Eftate, For, 


uuus By 


102Þ 


Eat and Drink at the Charge of either Party 


ny, Perjury as a Witness, Adjudged to the 


An Tyſtitute of the Book f 


By the 4 & 5 . & M. cb. 24. and the 7 & 817, , Milqutic 
32. Jurors Eſtates onght to be 10 l. per Ann. at leaf. 
Freebold or Copybold Lands; and in Wales Six Pounds 4 
Am. excepting Strangers Return'd Per Medietaten 1; 
gu. TalesMen muft be Freeholders or Copyholers | 
the County of Five Pounds a Lear; and within ales 
Three Pounds a Year. Saving to All Cities, Borough 

nd Towns Corporate their Antient Uſage of Returnj 
2 in ſuch Manner as hath been Accuſtom'd. 


[See the 8 H. 6. ch. 29. 4 H. 8. ch. 
23 H. 8. ch. 13. 27 Eliz. ch. 6. See alſo it 
7 & 8W.3.ch.32. 7 Aun. ch. 13. For the Coun 
ty of York. ] 


Propter Affectum, working a Principal Chal 
lenge or To the Favour. Principal, whet 
there is Expreſs Favour or Expreſs Malic: 
It a Body Politick or Incorporate, Sole or hy 
gregate, brings an Action that concerneth thi 
Body, If the Juror is of Kindred to Any o 
that Body, It is a Principal Challenge. So 
one of the Parties is of Confanguinity or Aﬀi 
ty to a J uror; If a Juror bath Given a Verde 
before for the ſame Cauſe, Matter or Titl 
tho' betwixt Other Perſons; If One Labour 
a Juror, and Gives Him Any Thing for Hi 
Verdict; If After He is Return'd, a Juror do 


If a Juror hath been an Arbitrator choſen bj 
the Plaintiff or Defendant in the ſame Cauk 

Propter Delictum, For Crime, as if The Jurit 
is Convicted and Attainted of Treaſon, Fel 


Pillory, Tumbrel, Cc. or to be Branded 0 
Stigmatized, or To Have any other Cor 
poral Puniſhment, whereby He becomet 


In- 


a. Laws of England. 
Infamous, or if He is Outlaw'd or Excom- 
qunicated. 

Theſe are All Principal Challenges, be- 
aroſe they are betwixt the Parties to the Re- 
cord, (y) In this, and All other Caſes, He (J 1 Inft, 
at Challengeth muſt ſhew the Record 157. b. 
If He will Have it take Place as a Prin- 
cpal Challenge; Otherwife He muſt Con- 
dude to the Favour ; unleſs It is a Record of 
the ſame Court. 

3. For (2) Favour; when Either Party (2) 1 Taft. 
cannot take Any Principal Challenge, 57. b. 
but ſheweth Cauſe of Favour; which muſt 
be left to the Diſcretion of the Triers 
won Hearing of the Evidence. But ſome of 
Them come nearer to a Principal Challenge 
than Orhers. The Cauſes of Favour are In- 
nite; but thereof ſomething may be gather d 
trom what Hath been ſaid. In General It is 
Rule, That a juror muſt ſtand Indifferenc 
% He ſtands Unſworn. 

4 For Default of F Hundredors. But, 


By the 4 & 5 Am. ch. 16. For preventing Delays which 
happen by Reaſon of Challenges to the Array of Panels 
of Jurors, and to the Polls for Default of Hundredors. 
Every Venire Facias for Trial of Iſſue in any Action or Suit 
in Any Court of Record at Weſtminſter, ſhall be Awarded 
of the Body of the Proper County, where ſuch Iſſue is Tri- 
able. This is not to Extend to Appeals of Felony or 
Murder, or to Any Indiftment,Preſentment, t of Trea- 
ſon, or Felony, or to Any, Writ, Bill, Action or Informa- 
tion upon any Penal Statute, [See the 27 Eliz. ch. 6. 


The Time to Challenge a Juror is before He 
is Sworn. 


8 


— * 


* Repellitur a Sacramento Infamis. 1 Inſt. 158. 3. 
f Vicinus Fafa Ficini Preſumitur Stire. I Inſt. 158. b. 
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An Inſtitute of the Book 1y 
The Juror Himſelf may be Examin'd une 
(a) Finch 413. à (a) Voire Dire (To ſpeak the Truth) upo 
1 Inſt. 158. b. His Oath, to inſorm the Triers of the Try 
| of the Challenge, if the; Cauſe of Challens 
' , tends not to His Diſcredit. But the Tris; 
are not bound by His Oath, 
No Challenge can be made to a Jury Imp 
nel'd upon a Writ of Enquiry, [See infra, 
See Of Trial and Challenge, ch. 5. poſt.] 
4. Each Juror muſt take the Oath appoints 
by Law, and muſt be ſworn well and crulyti 
Try the Iſſue of Niſ Prius according to The 
Evidence. = 
(b) Terms of (b) Evidence (Evidentia) is Generally uſedfo 
the Law. v. ſome Proof either by Wiitings or Witneſſes, 
Evidence. This Word Evidence doth not only contai 
1 Inſt. 283. a. Matters of Record, as Letters Patents, Fine 
Recoveries, Inrollments of Bargain and Sa emit) 
Cc. and Mitings under Seal, as Charters an 
Deeds (tho' the Seal is broken off) and othe 
Writings without Seal, as Court-Rolls, A 
counts, Letters, Cc. which are call'd Ibfn 
ments; But in a larger Senſe It containeth all 
the Teſtimony. of Witneſſes, - and Other Proof 
to be produced and Given to the Jury to 
finding the Iſſue joyn'd betwixt the Partie 
It is call'd Evidence, becauſe thereby the Point 
in Iſſue is to be made Evident to the Jury. l 
it Tends towards ſuch Evidence, It is alſo call! 
Evidence in Legal Underſtanding, tho not 
in Common Speech. 4 oh 
Where the Evidence proves the Effect u 
Subſtance of the Iſſue, It is Good. 
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W 


(b) Probationes Debent effe Evidentes, Pepſpicuæ & Fit 
Intęlligi, 1 Inſt. 183. 2. | 
I, 
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J. As to Writings. 

{c) Records prove Themſelves, and cannot (c)9 Rep. 31. 
ed by Witneſſes. But (d) os of Them 1 Inft. 117, b. 

| be Proyed by Witneſſes, and then They =_ 3 

Good Evidence. No Razure or Interlining — hon Rep. 

it be Intended in Them. But the ſureſt Ia 


mo Exemplify a Record under the Great Seal, 
a leaſt under the Seal of the Court. [See 
x 46, 447. 


krery Antient Deed proves itſelf, (e) where (e)i Iaſt. s. b. 
ſſefion has Gone accordingly. But later 

eds muſt be proved by Witneſſes. If the 

meſſes are Dead, Their Hand- writing muſt | 
froved. A Deed cannot be prov'd by a (f) (Di Rep ga. 
9; For the Original Deed might be Inter- 

nd and Razed, not be ſufficient in Law, or 

aled, and Delivered. Yet in Caſes of Ex- 

emity, as where the Deed was burnt, or loſt 

ſome ſuch Accident, The Judges may at 

eir Diſcretion allow It to be proved by Wit- 

ſes. If an Original Deed is in Being, or 

ay be Had, The Counterpart cannot be pro- 

ced as Evidence; otherwiſe If the Original 

Innot by Any Means be Procured. A Copy 

a il ought not to be Allow d. (g) Things (g) 4 Toft, 
dne in Court-Chriſtian, County- Court, 117. b. 

drt Baron, cannot be prov'd by the Rolls, 5 Rep. 104. 
it muſt be proved by Witneſſes, and then the? Rc Ih. 
olls are Proof, A Copy of the Court-Rolls * 576, 
pularly will not be allow'd; A Copy of a Trials per 
mviction upon an Indictment of Treſpaſs, & c. Pais, ch. 11. 
not to be Admitted as Sufficient Evidence, F 
ply by it ſelf, in an Action of Treſpaſs, &c. 


8 


r e) Er Dinturnitate Temporis omnia Præſumuntur eſe Solem- 
| ler Atta, 1 Inſt. 6, b. g : 
, bs but 


$026 


fendant's Anſwer in Chancery is Evidence 


(h) 9Rep 31. 
Hob 188. 
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but with Other Evidence, It may. A 5 
of a Will as to a Perſonal Eſtate ſhall be 
mitted ; but if Iſſue is taken upon it, it f 
be tried by a Jury. Depoſitions in the Fed, 
ſtical Court cannot be Given in Evidence 
a Sentence may in a Cauſe of Tithes, Se. 
29 Car. 2.ch. 8. Of Aupmentations, &.] Al 


gainſt Himſelf, tho” not Againſt Other. 
Pedigree Drawn by a Herald at Arms will: 
be Accepted as Evidence. A Cbirrb.- & 
ought not to be allow'd in Evidence. Ag 
Book is no Evidence aſter a Year. [See the 


Fac. f. kb. 12.] The Book of (h) Done mn 
3 into Court is good Evidence to Pro ſuc 
Lands to be Antient Demeſne. 


By the 5 & BW. 3. ch. 4. If Any Perſon ſhall mil 1 
Falſe or Double Return of àa Member of Parliament, 
ſhall/forfeit 300 l. to be Divided betwixt the King, 
Poor of the Place, and the Informer, and the Party; 
ſecuting may give in Evidence the Book of the Clerk A. 
Crown, or a Copy thereof. TSee p. 776. Ante, And 
Stamps Act.] 2 


2. Of Witneſſes. 
*Witneſſes cannot Teſtify a Negative | 
only an Affirmative. 


. ——_ —_ * _—_— * 2 


(®) Juder non Poteſt eſſe Teſtis in Propria Cauſ#, 41 
2 


Nu Valet Unus Otulatus Teſtis, Quam Auriti Decem. Idi 
Teſtibus Depmentibus in Pari Numero, Dignioribus 
Allegans Contraria nen eft Audiendus, Ibid. 
Juramentum in parte Verum, In parte Falſum, non ef 
mittendum. Ibid. p 
Alle gaus Sram Tur pitudinem Non eſt Audiendus. Ibid. andi 
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fo 4 jury One Witneſs is ſufficient. But if 

Witneſs is (i) famous Ci. e. Attainted of a (i) 1 Inft, 6. 
» Verdi, or of a Conſpiracy, at the a. & b. 

i of the King, or Convicted of Perjury, or 

bornation of Perjuty,where a Pardon can- 

t Reſtore His Credit, [ See þ cb. 9.] 
Convicted of a Præmunire, Forgery upon 

E Srattite of the 5 Elx. ch. 14. (not upon 

| Stature of the 1 H. 5. ch. 3.) or Convicted 

Cheating at Cards and Dice on the Statute 

the 9 Ann. ch. 14. or Convict of Felony, 

kd not (k)  Pardon'd. (A Burning of the (q) Hob. 81. 

Id upon Conviction is in the Nature of a 1 Vent. 349. 
auce-Pardon. See 18 Eli. ch 23 or If One Keyl- 37,38. 

77 Hath loft His (1) Ears, or ſtood chi Toft. 6. b. 

the Pillory, or Tumbrel, or Hath been Stig- 

atized or Branded, &c. All theſe ought to 

c RejeRed from Giving their Teftimony. 

(m) An Alien Infidel, (not a Few, for He (m) 4 Ink. 

ul be Sworn on the Old Teſtament) One 279. 


Nr ſane Memory, or not of Diſcrerion, A 1 mY 
9 . — 1 . e N . 10 . 
arty intereſted in the * n) Wife For Ap Int. G. b. 


rApainſt Her Husband, & econtra, becauſe 

y are but One Perſon, (except in Cafe of 1 * 

reaſon, as to the Wife, upon the Sta- 1 Vent. 243, 

te of the 3 H. 7. ch. 2. For forcibly taking 244. 

my and marrying Her) The Party to an Hutt. 116. 

ſurious Contract Againſt the Uſurer, in an 

formation upon the Statute of Uſury; ought 

o not to be Heard as Witneſſes. 

(0) Kinſmen, tho' never ſo near, Tenatits, (0): ＋ b. 

ervants, Maſters, Counſellors, Attornies, One 685. „ 

| the Jury upon Trial, One that is Bail to 

e Arreſt, not to the Action, and All 

ters that are not Infamous, or Want Under- 

anding, or not Parties in Intereſt, may be 

tneſſes. Kindred, Servants, &c. may be 
Sworn; 
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Sworn ; but their Credit ſhall be leſt tg, 
Jury. [See the 7 & 8 V. 3. <.34 16G 
ch. Concerning the Solemn Affirmation 
Qua lers 
(p)2Roll. Ab. (p) In an Action Againſt the Hundred, 
685, 6386. on the Statute of Wincheſter, The Party Robb 
may be a Witneſs for Himſelf. If a Ma 
Delivered the Money to His Servant, 3 
His Servant is Robb'd, He may be Admin 
to prove the Delivery of the Money to 
Servant. (Pu.) EY 
(a) i Ventr. (q) A Counſellor, Attorney, . Sollicit 
197. , ought not to be Examin'd Againſt Their 
=P ents, becauſe They are Obliged to keep th; 
Secrets. But of their own Knowledge befq 
Retainer, They may be Examin'd as Witneſſ 
if ſerved with a Subpena. 
(a) 2Roll Ab. The (q) King cannot be a Witneſs by 
686. contr. Letter under His Signet Manual. 
Hob 213. If a Witneſs is not Able to Travel, A Jud 
may Excuſe His Non-appearance, and Cert 
| His Examination. | 
(r) IInſt. 6. b. r) Outlawry in a Perſonal Action is 
| n Againſt a Witneſs; tho' Againſt 
uror. 


By the 5 Elix. ch. 9. If One ſerved with Proceſs off 

; - pena out of a Court of Record to Teſtify as a Win 
(being Tendred Convenient Charges, and Having no le 
ſonable Let) ſhall make Default, He ſhall Forteit tot 
— Grieved, 104. and Damages. [See 3 C/. 


$40. 


(s) 1 Iaſt. 6. b. : [See Of Evidence and Witneſſes, ch. 5. infra 
(s) Many Times Juries ate Induced, wi 

other Matter, by Preſumption ; whereof The 

are Three Sorts (viz.) Violent, Probable or Lib 


(i) Vat. 3; 
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|) Violent is often full Proof; as if One is (i) 1 Inft.6 b- 
thro” the Body with a Sword in a Houſe, 373. a. & b. 
Lreof He inſtantly Dieth, and It was prov'd 
; Witneſs that One was ſeen to come out 
he Houſe with a Bloody Sword, and no 
er Man was at that Time in the Houſe. 
if All the Witneſſes to a Deed are Dead, 
ntinual and Quiet Poſſeſſion is a Violent 
ſumption of the Truth of it But the Deed 
y receive further Credit by Compariſon of 
ici: Hands and Seals. Again, If a Defen- 
ir COW pleads Payment to a Bond, and It appears 
p t the Debt is of long Standing by the Bond, 
beſolfd It hach not been Demanded, nor Intereſt 
neſſü id, for many Years, It ſhall be Preſumed 
t the Money was paid, tho' the Plaintiff 
ache Bond in His Cuſtody. If a Rent is 
hind for 20 Years, and the Landlord makes 
Jud Acquittance for the Laſt Year that is Due, 
Wl! the Reſt are preſum'd to be paid, Cc. 
(u) Probable Preſumption proves but Little; cu) 1 Inſt, 6 b. 
d Light Preſumption not at All. 
In General, The Court ought not to Judge 
do haſtily upon bare Preſumption in Cale of 
) Life and Death. (0 3 Inft. 
(x) A Wrong ſhall never be Preſum'd. 232. 
No Preſumptions ſhall be Admitted Againſt (x) 1 Inft. 
be Preſumprions of (y) Law in many Caſes; (51 3 
do the General Rule is otherwiſe. | 122 a. & b. 


— tt. „ 


(x) Omnia Preſumuntur Legitinꝰ Facta, Donec Prebei ur in 
mtrarium, 1 Inſt. 232.6. | 

Au ia Nen Preſumitur. Ibid. 

— 3 Non ſunt Praſumenda. 10 Rep. 56. 
nt. 78. 6. | 

1 2 Praſumptioni, Donec Proletur in Contrarium. 1 
ul, 373. b. | 

1 Note, 


logo 
(209 Rep. 9. 


- it be Denied, The Evidence ſhall be Giren 


(a)FRep.104. 
1 Inſt. 72. a. 


the Defendant's Evidence. But if Eviden 


(d)9 Rep. 13; 


2 Inſt. 426, 
477, 428. 
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Nota, That Evidence is never (2) Pleads 
but the Matter of "Fac only; which 


the Jury, not to the Court. 

There may be à (a) Demurrer to Evideny, 
if the Plaintiff ſhews in Evidence any! 
cords, Deeds or Writings, or any Sentence 
che Eccleſiaſtical Court, upon Which a 
ſtion of Law doth ariſe, and the Defend 
offereth to Demur in Law upon it, T 
Plaintiff muſt Joyn in Demurrer, ! 
waive His Evidence. So if the Plain 
Produces Witneſſes to*proye a Fact, up 
which a Matter of Law Ariſes, if the Dek 
dant Admitteth Their Teſtimony to be Tr 
There alſo the Nefendant may Hemur in; 
upon it. So may the Plaintiff Demurr up 


is given for the King in an Information, 
other Suit, and the Defendant offers to Den 
upon it, The King's Counſel are not oblig 
to Joyn in Demurrer, but the Court ous 
to Direct the Jury to Find the Special Matte 
And Indeed becauſe Juries ufually of 1; 
find a Doubtful Matter Specially, Demunc 
upon Evidence are ſeldom uſed. 

There may be alſo a (b) Bill of Exceptiont 
the Evidence; as when One of the Parties i 
the Inſufficiency of the Evidence on the oth 
Side (as He Conceives) doth offer to Dem 
upon the ſame, and the Court does not Age 
to it; then the Court ought upon Reque 
to Seal the Bill of Exceptions tendred to Thet 
in Writing; which upon a Writ of Error m 
be Heard. [See He. 2. cb. 31. and the Expt 
ſuion rhereoi. 2 Inſt. 426, Cc. 


4 Lass of England. 


| (e) Criminal Caſes No Bill of Excep- 


il Cauſes, 


Trial. For by Law the Trial here is not 
Wicneſſes, but by Verdict of the Jury: Evi- 
to a Jury and Trial by a Jury are Dif- 


rent. 

Oftentimes when the Evidence hath been 
ud, The Parties doubting of the Verdict, 
) Conſent that the Jury ſhall be Draws or 
charged. But If they cannot Agree, Then 
. The Jury muſt give their Verdict. 

Aker the Evidence given upon the Iſſue, 


Candle; otherwiſe with leave of the Court. 
bey ought not to be allow'd to ſpeak with 


ad them, and with Him only after they are 
greed upon their Verdict. 


rd to Them by the Court upon the Iſſue. 
5 Anſwer they may make Without Teſti- 
ny, or Againſt Teſtimony, if they Them- 
Ives know the Fact. Every One of the 12 
de or muſt Agree together, before there can 
a Verdict; and then, when they are A- 
ed, It muſt be Delivered by the Foreman. 


4 A 


to the Evidence is to be alow'd. For 
Statute above-mention'd Extends only to 


y Stranger, unleſs with che Bailiff that At- 
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(c) Keyl. 18. 


ue (d) That when the Trial is by 12 Men, (d). Inſt.6 b. 
be Julgment is not given upon Witneſſes, or 
ber kind of Evidence, but upon the Verdict; 
the Verdict is Given upon the Evidence. 
But the Evidence to the Jury is no Part of 


(e) 3 Iuſt. 26, 
27. 


The Jury ought to be kept together in ſome 0 1 Inft.225. 
mnyenient Place without Meat or Drink, Fire b. . 


g Verdict (Vere Dictum) is the Anſwer of (80 1 Inft. 
e Jury concerning the Matter of Fact Re- 226. a. 


8 
* 


— wm 


(h) 1 Inſt. 
227. d. 


(i) 1 Inſt. 227. 
b. 
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A Verdict may be Either (h) General or x 
cial, General, which is poſitively Given eit 
in the Affirmative or Negative; as Guilty 
Not Guilty, & c. Special, where the Jury find il 
Special Matter, or the Fact at Large, y 
leaveth it to the Judges to Determine why 
the Law that riſes from the Fact. This Spec 
Verdict may be either in Civil or Crimin 
Cauſes that concern Life or Member. A 
the Court cannot Refuſe a Special Verdi, 
It is Pertinent to the Matter in Iſſue. But 
Verdict Finding Matter Uncertainly, or At 
biguoully, is Inſufficient, and no Judgmet 
ſhall be given Upon it. | 

There is alſo a (i) Publick and Privy Verdi 
Publick, which is given in Open Court. Pri 


which is given out of the Court, before 


of the Judges of the Court. It is call'd a Þ 


vy Verdict, becauſe Ir ought to be kept Seen 


and Privy from each of the Parties Litigan 
till It is Affirmed in open Court. But the] 
ry may Vary from Their Privy Verdi&; a 
tho' they found for the Plaintiff by the Pri 
Verdict, They may find for the Defenda 
afterwards in Open Court by their Public 
Verdict. After the Verdict is Recorded, The 
cannot vary from it; but before It is Recorde 


they may vary from it. 


(k) 3 Inſt. 


1 10. 


(1) 1Inft.227, 
4.28 1b. 282. a. 


In (k) Criminal Matters of Life or Men 
ber, The Jury cannot give a Privy Verdi 
but muſt give jit openly in Court. See 
Verdict, ch. 5. poſt. ] x 


(1) Tho' the Verdict doth not Find the pr 


ciſe Iſſue, yet If the Iſſue is found, It ms 
be Good. As In an Indictment of Murde 


and Plea Not Guilty, The Verdict may fi 
Manſlaughter ; becauſe the killing is the Chi 
Point, and the Malice ſet forth is ry 


cumſtance. 


te Lt ef England. 
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or oi Jury Sworn and Charged in Cafe of 


t A Subject or Common Perſon: (not the 


ind ü 

e, h King) may be Nonſuit; and then upon Non- 
vba eppearance of the Plaintiff to Actend the Ver- 
Specl act, The Jury may be Diſcharged without 


Giving Any Verdict at all. [See of the Ver- 
68, ch. 5. poſe. ] 


be Return'd by the Judges of Niſi Prius on the 
hack of the Record. The Subſtance of the 


wards The Plaintiff and Defendant Appear d by 
Their Attornies before the Fudge of Aſſiſe, and the 
mw was Sworn, &c. and Found this Verdict, &c. 
nd Gave ſuch Coſts. But the Coſts are to be 
Taxed by the Prothonotary. [See of Coſts, in- 


dence given ac the Bar, and before they are 
Agreed on their Verdict, do Eat and Drink 
at the Charge of the Plaintiff, if the Verdict 
b given for Him; but Otherwiſe If it is gi- 
ren for the Defendant ; and ſo Vice Verſa. If 
Alter They are Agreed of Their Verdict, 
They Eat and Drink at the Charge of Him 
for whom They ſhall paſs, It ſhall not Avoid 
the Verdict. They may Eat and Drink at 
the Coſt of Both Partics, If They Agree to 
t; or by Licence of the Judge. If They 
Ext and Drink at their own Charges, It is on- 
ly Finablez The Verdict alſo may be fer a- 
ide If They throw up Croſs or Pile, or Caſt 
Lots, whether they ſhall Find for the Plain- 
uit or Defendant, Cc. 2. If the Plaintiff, or 
Vor II, Xxx Any 


Life and Member cannot be (m) Diſcharged (m) 1 Inſt. 
| They Give a Verdict. But in Civil Ca- 227. b. 


But if a Verdict is Given, The. Poſte muſt 


Return is Quod Poſtea, & c. (viz) That Afters 


J. | 1 | 
(n) Notwithſtanding All this, The Verdict (n) 1 Inſt. 
y be ſec aſide, 1. If the Jury after their Evi- 227 b. 


1 Vent. 125. 


2 Lev. 140, 


207. 
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| Any in His Behalf, after the Jury are go, 
from the Bar, do Deliver Any Letter, 4 

to Any of the Jury Concerning the Matter! 

Iſſue, which was not Given in Evidence, 

ſhall Avoid the Verdict, If Ir is found for che 

Plaintiff. But not if It is found for the Defer 

dant ; and ſo &@ Converſo. And if a Witne 

before Sworn, on the Part of the Plaintiff a 

Defendant, is ſent for by the Jury after the 

| are gone from the Bar, and Repeats agai 
| His Evidence to Them, and Afterwards The 
| give their Verdict for Him whoſe Witneſs H 
was, The Verdict is Void. 3. A Verdict mz 
be ſet aſide by the Judge, If it appears to Hi 
to be Given againſt Evidence, or Againſt Hi 
Direction, or where They Give Exceſſit 
Damages, &c. and He may Order a New II 
al. 4. If One of the Jury Dies before the Ver 
dict, or If They cannot All Agree, The Ver 
dict of the Reſt is Void, and a New Enquel 
muſt be Awarded. 5. The Verdict may be ſes 
aſide By Writ of Attaint. [ See infra. ] 
See of Embracery, Book 3. ch. 3. pag. 71) 
719. 1 4RMD 


Of judgment IX. The (o) Judgment (Fudicium, quaſi} 
) x1nſt ris Dictum) is the Determination, Decree 0 
(o $65 168; Sentence of the Court upon the Suit. 


a. 
Finch 459. 


: fN; of 

(o) Judicium Redditur in Invitum. 5 Rep. 28. ndan! 

: " 504 Reipublice Res Fildicatas non RIſcindi. 2 lil de! 
360. 

Res Judicata pro Veritate Habetur, 1 Inſt. 39. a. 19 , 

d ma 
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judgment is either Iarerlocutory or Final. 
wlucutory, as upon 5 Pleas, where 
e Judgment in many Cafes is Reſpondeat 
fer, (3. e.) Anſwer Over to the Merits of 
e Cauſe. Final, where there is a Final De- 
mination without a Writ of Enquiry of 
mages, or when a Writ Enquiry of Da- 
ges is Return d. [See the 8 & 9 Is. 3. cb. 

.and p. 960. ante.] The Judgment Againſt, ; 
e King is never (p) Final. [But See the 6. — 460, 
1. or the Statute of Glouceſter, and 2 Inft., ing. 282 
2, 18 Ed. 1. or Statutum De quo Warranto, 495. g 

d 2 Inſt. 495-] : 1 

judgment may be Given upon Default, u 

Confeſſion, upon Demurrer, and upon Trial of (4) Finch457: 
e [fſue. (q) Outlawry is a Judgment in it ſelf. 


1. Judgment may be ſuffered to Go by 
fault, as upon Nibil Dicit. 


2. By Confeſſion of the Defendant, by Entring 
movit Actionem, or that He Acknowledges 
e Action; or By Conſent of the Attorney for 
e Defendant, by entring Non ſum Informa- 
„Ce. This is often done by Conſent, with 
tay of Execution till a certain Time, to 
re Charges, where the Action is Juſt. 
Here where the Judgment is without Tri- 
There muſt be a Writ of Enquiry of Da- 
apes before the Sheriff, or His Under-She- 
It; of which the Plaintiff is to give the De- 
ndant Notice, and of the Time and Place | 
the Executing the ſame. The Sheriff here- | 
on Summons a Jury, of Twelve Men, or of 
() Fewer Number; Examines Witneſſes, (r) Finch 484. 
d makes a Return on the Writ, in Order to 
udgment and Execution. 

| "=" "ORR It 


(5) 1 Ventr. 


410. 
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If One is under an Arreſt, and gives Wi 
rant of Attorney to Confeſs a Judgment, x 
no Attorney for the Defendant is then pf 
ſent, The Court of King's Bench will ſet af 
the Judgment ; ſuppoſing It to be Obtain 
thto' Force or Fear, If One gives a Warr 
to Confefs a Judgment, and Dies before it 
4 (s) This is a Countermand of u 

arrant. 6 


3. Upon Demrrer; as when the Defends 
in an Action of Debt pleads an ill Plea in he 
and the Plaintiff Demurrs in Law upon 


and the Court * Judgment for the Plat 


tiff to Recover His Debt, Cofts and Damage 
But If It were in an Action of the Caſe, 
Writ of Enquiry of Damages muſt be Awar 
ed before fudpmenc on the Demurrer 

Judgment upon the Demurrer is for the Deke 
dant againſt the Plaintiff, The Judgment 
Thar the Plaintiff Nil Capiat Per Breve, 
Per Billam, and that the Defendant Eat fine [ 
[See the 4 & 5 N. M. ch. 14. Concernit 


Heirs. | 


By the 4 2? 5 Ann. <<. 16. All the Statutes of Jeſs 
ſhall be Extended to Judgments upon Nihil Dicit, c 
fion or Non ſum Infor matus in any Court of Record, 


ſo as there be an Original Writ, or Bill, and Warrant 
Attorney duly Filed. 


| [See the ſame Srarute CON Cofts | 
Inſufficiency of Matters joyn'd on Demuri! 


4. Judgment may be Given Upon Trial of 
Iſſue, according to the Various Methods 
Trial above- mention d; where the Coutt g 


the Damages without Writ of Enquiry. U 


Of Trial, ſupra.] 


The 


cu. 4% Lavs of England. 


There may be a Stay or Arreſt of Judgment 
r want of the Notice of Trial; or becauſe 
ne Plaintiff before the Trial Treated t 


ue, or that the Record Differs from the 

t aq deed Pleaded in ſome Material Point, — 

LY br you may Arreſt Judgment for that 
rat 


rich may Appear _ the Iſſue-Roll; as 
fr ſome Material Defect in Pleading, which 
Matter of Subſtance, tho' there is a Verdict. 
But ſee the 5 Georg. poſt. ] Therefore To Move 
in Arreſt of Judgment, is To ſhew Cauſe 


nc judgment ſhould not be ftop'd. But Regu- 
n h 11 no Motion for Arreſt of 3 ought 
n ho be made but within the firſt Four Days in 
Da: Term. ; | 
my Here All Matters of Fact muft be made out 


BY Affidavit. 


By the f Georg, cb. Where Any Verdict hath been 
ren in Any Action in Any Court of Record in England 
x ales, The Judgment ſhall not be Stad, for Any De- 


& in Form or Subſtance in Any Part of the Proceedings. 
See Poſt, Of Writs of Exror.] F 


See the 13 Elix cb. 5. Concerning Fraudu- 
ent Judgments to Avoid the Debt, &c. of 
Another. 29 Car. 2. ch. 1 4805 W.& Mc. 20. 
4#; for the Better Diſcovery of Judgments ; 
and From what Time Judgments Affect Lands, 
and may be Good Againſt Purchafers and 
Mortgagees ; and“ Have Preference Againſt 
Heirs, Executors or Adminiſtrators.” And See 
Ann. ch. 18. Co cerning Entry of Judgments, 
&c. in the New Regiſter's Office for the Veſt- 
Riding ot the County of York. 6 Aun. ch. 35. 
For the Eaſt-Riding of York. 7 Ann. cb. 20; 
Concerning Entry of Judgments, &c. in the 
211 New 


1937 
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fy that the Defendant, Cc. had a probahl 


of Cheſter, Lancaſter and Durham. 


8. ch, 8 J nor Againſt Executors or Adminiſtr 
tors; nor For or Againſt One that ſues in I 
md Pauperis. [See the 11 H. 7, ch. 12, and} 
961. ante. | 


By the 23 H. 8. ch. 15. He that Sues in Pms Paupmn 
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New Publick Office before They can bin 
Lands, Cc. in the County of Middleſex 
If the Plaintiff or Defendant prevail int 
Suit, They ſhall be allow'd their Cos. 
For Damages and Coſts of Suit See the: 
H. 8. ch. 15. 8 Eliz. ch. 2. 43 Eliz. ch. 
4 Fac. I. cb. 3. 21 Fac. I. cb. 16. 22 & 23 Cr! 
cb. 9. 89 V. z. eb. 11. In which laſt Statut 
Coſts of Suits are Granted in ſeveral Action 
as where there are ſeveral Defendants, an 
One is Acquitted ; upon Demurrers; For th 
Defendant upon a Writ of Error; In Waſts 
Debt upon the Statute for Tithes ; In All Sui 
upon Writs of Scire Facias, Prohibition, Wilf 
IJreſpaſſes. See alſo the 4 & 5 Ann. ch. 16. Po 
Coſts upon Inſufficiency of Matter in Demurte 
joyn'd ; and for Coſts upon a Verdict on An 
Iſſue in the ſaid Cauſe, unleſs the Judge Cet 


Cauſe to plead ſuch Matter. 

See the 11 & 12 ,. 3. cb. 9. which Extend 
the 22 & 23 Car. 2. cb. 9. before-mentione 
to the Courts in Vales, and the Counties Palatin 


No Coſts Againſt the King. [See the 24 


ſhall not pay Coſts; but ſhall ſuffer ſuch Puniſhment 
the Juſtices or Judge of the Court ſhall think fit. 


See Danv, Abr. Tit. Cofts. Tit Damages. 0 ' 


X. Aft 
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| bin x After Judgment Proceſs of Execution Of Execution. 


uch Begin. It begins where the Action doth 


K : 
(t) Execution is the Obtaining of Actual Poſ. (t) 1 Inſt, 
fon of Any Thing Acquired by Judgment * 


f Law. 
Execution is either in Perſonal, Real or Mixt 


\tions. 


1. In (u) Perſonal Actions Execution may be (u) r luſt. 
Three Ways. (vix-) By Capias Ad Satisfacien- 289 2, 


a 2 . 2 12. 
1 m, Eleglt and Fieri Facias. 7 Re 96, — 
a 50 1. By Ca. Sa. or by Capias Ad Satisfaciendum, « 93 


o Impriſon the Body after Condemnation till 
tisfaction. [See Capias Ad SatisfaciendumIn the 
talogue of Writs, axte.] It lies not Againſt 
ers of the Realm, or Their Wives, except 
erhaps in ſome Special Caſes ; nor Againſt 
xecutors or Adminiſtrators for the Debt of 
te Teſtator or Inteſtate, except a Devaſtavit 
- M$ keturn'd ; and then a Ca. Sa. lies Againſt 
he Body, or Feri Facias Againſt Their Goods, 
4 egularly It lies only Againſt ſuch Perſons a- 
inſt whom a Capias doth lie at the Com- 
nencement of the Suit. 
If One is in Execution by Ca. Sa. No other 
xecution can be ſued Againſt Him, His Lands 
Ir Goods, But, 


(t) Erecutio eft Fruffus & Finis Legis. 

Juris Effeftus in Executione Conſiſtit. 

Parum eſt Latam eſſe Sententiam, Niſi Mandetur Exeonticn;. 
Ezecutio Juris non habet Injur iam. 1 Inſt, 289, a. 


Xxx 4 By 
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(w) laſt. 
389. b. 
Reg. Orig. 
299, 301. 


(x) 2 Iaſt. 


394, 395. 
3 Rep 11, 12. 
Finch 479, 


471. 


Ai: laſtimare e th& Book 1 


By the 21 Fac. 1. ch. 24. The Party ati whaſe $i 


Any Perſon ſhall ſtand charged in Execution for Debt. T 
Damages, Recovered, His Executors or Adminiftrat, 
may, after the Death of the Perſon ſo charged in Exe of 
tion, Sue forth New'Executions Againſt the Lands, Goo ne 
and Chattels- of the Perfon Deceaſed. Howbeit This 4 
ſhall not Extend to Lands Sold Bona Fide (after the ug wh 
ment) when the Money Rais d thereon is paid, or ſecua . pe 
to be paid, to Creditors in Diſcharge of Due Debts, WM: * 
[ See the Statutes Concerning Eſcapes, Bul k a 
1. ch. 7. p. 132, 133, 134] _ i loi 
2. An () Elegit is a Judicial Writ pive #H 
by Statute, either upon a Recovery for Debi Th 
or Damages, or pen a Recognizance in An he 8 
Court that Hath Power to take It. For, Meme. 
Dy 17 Un. 2. ch. 18. or 13 Ed. 1. He that Recovereth Re 
Debt or Damage, or upon a Recognizance, in the King La! 
Court, may at His Election Have a Heri Facias of the Gop)! 
and Chattels of the Debtor, or a Writ of Elegit, to till . f 
Sheriff to Deliver to Him All the Chattels of the Dehi An 
(Except Oxen and Beaſts of the Plough) and the Moir 9 
of His Land, By Reaſonable Price and Extent, till the Deb N05 
is Levied. | the 
on A 
By the (x) Common Law One could Ha Cor 
Execution only of Goods and Chattels, ue P. 
of Corn or other Preſent Profit that Grew up E 
the Land, by Fieri Facias or Levari Facias ; 00 G00 
of the Body, or of the Future Profit of Landed 


ty )z Inſt. 395. 
4 Rep. 65. 


as is allow'd by Statutes which give againſt ti Mu 
Body a Capias ad Satisfaciendum in ſeveral nes 
ctions, and as is allow'd by this Statute, whid 
gives the Elegit, in Reſpect of Land. 
Tho? the (y) Sheriff is only mention d in ti 
Act, A Sergeant at Mace, and Every Oth: 
Immediate Officer to a Court of Record, is in 
ghaded by the Equity of the AR, who! 
Precept in the Nature of an Elegit may Er 
tend Lands, Ce. | j 
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have a Capias. For here the Elegit is in Ef py ch 
* but a Fieri Facias. | ha Þ 
(d) 2 Inſt. Till the Debt is Levied— (d) Yet If the Med 
395, 396. ty Pays and Satisfies the Debt of Record 
Nall enter into His Land. And fo the TenMThis 
of the Land may Enter when the Tenant Mattel 
Elegit is ſatisfied by the Extent, or Recein: Wh 54d, 
the Profits or Rents. Co 
If the Chattels are Sufficient to pay g 
Debt, and it appeareth ſo to the Sheriff th 
the Sheriff ought not to Extend the Land, 
Before the Extent is Filed, The Court m 
Stay the Filing of the Writ, and Grant 4 
other, if They find any Fraud or PartialiyWhnexe 
An Elegit lies in Wales, &c. For That the Kin 
Writs run not in Wales, Cc. is to be underſta 
of Original Writs. | 
See Of Eſtate By Elegit, Book 2. ch. 1. 5. 20 
Of Purchaſe, Book 2. ch 3. p. 379, 380, 381.4 
the Catalogue of Writs Supra, verb. Elegit. z 
8. ch. 5. for Remedy where Lands in Exe 
tion are Evicted,or Recovered by Elder Tit 
and the Expoſition of that Act, 1 Inf. 289, 
290. a. F Rep. 66.—13 Eliz. ch. 5. concernin 
Fraudulent Judgments and Executions ( 
Lands and Tenements, Goods and Chattels,t 
Defraud Creditors, &c. 


* 
* 
- * 


3. (e) Fi. Fa. or Feri Facias (from the Wort 
un in the Writ Quod Fieri Facias de Bonis & Cu 
(e) 1 Inſt. lis, &c. See Weſtm. 2. ch. 18. ſupra, and t 


50. b. 351. Catalogue of Writs, ſupra,) lies Againſt Me 
Goods and Chattels of Him Againſt wine 
Judgment has been given for Debt or Damage lad 


It alſo lies Againſt Executors or Adminiſtr 

tors to be levied of the Teſtator's Goods. Bu 

by Fieri Facias The Sheriff cannot break opt! 

Doors to take the Goods, 
2 | 
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zy the Seizure of the Goods, The Sheriff 
ha Property in Them; and After the Debt 
ied The Sheriff is Debtor to the Plain- 


This Writ is only Againſt the Goods and 
battels. By Vertue of it A Term for Tears may 
gold, and without an Enqueſt or Jury. Al- 
Corn Growing may be Sold. And the 


a) e ſhall take Effect, (f) tho the Judgment is () g Rep. 
, thMerwards Reverſed, Elſe no One would Buy. 243. 
id. Err the Plaintiff ſhall be Reſtor'd co the Va. 1 Roll. Abr. 


: Goods Pawn'd, or Goods of a Strang- 892. 
in the Poſſeſſion of the Defendant, Things 
nexed to the Freehold, Goods bought Bond 
Depending the Action, ſhall not be Sub- 
N to the Execution. (g) The Sheriff, Cc. (8) Dalt. 
His Peril muſt Take Notice whoſe Goods Sher. 60. 
hey are. But If the Sheriff enquires by a 
ry where the Property is lodg'd, and It is 
und that They are the Defendant's Goods, 
3 are not, This will Excuſe the 
rift, 
If You Levy only Part of the Debt on a 
ier Facias, You may have a Ca. Sa. or Capias 
d Satisfaciendum for the Reſidue. 
(h) If the Defendant is a Beneficed Clerk, and (h) 2 Inſt 
e Sheriff Returns. Quod eſt Clericus Beneficiatus, 722. M 
e. AWrit goes to the Biſhop of the Dioceſs to 2 Roll. Abr. 
ry the Debt and Damage De Bonis Eccleſiaſti- 474. 
; who thereupon ſends forth a Sequeſtration 
tthe Profits of the Clerk's Benefice directed to 
e Churchwardens, &. to Gather up the 
Ime ; and to pay Them Over to Him that 
ad the Judgment, till che Debt is paid. But 
bis Writ of Sequeſtration muſt be Renew'd 
rery Term; and the Biſhop Ulually er 
on 


1944 


Finch 472, 


(i) 1 Inſt. 289. 
b. 


473,474,475. 


tute-Staple. The Manner of this Executi 
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Bond of che Plaintiff co ſave Him Hz 
els. | | 


Note, (i) That there is an Execution 
Body, Lands and Gaods upon Statutes- Merch, 
Staple, or Recognixance in the Nature of a $ 


is Directed by the 1x Ed. 1. 13 Ed. 1. 215 
3. ch. 22. 23 H. 8. ch. 6. 

See Of Payment of Rent, Book 2. ch. 2. 5. 11 
Of Action of Debt, ch. 4. ante. where One m 
Have Execution upon a Recognizance aft 
the Firſt Day of Failure, without Staying. 
All the Days are paſs d. 


By the 1 Fat. 1.ch. 13. If One in Execution is De 
vered By Privilege of Parliament, when the Privil 
ceaſes, The Plaintiff, His Executors or Adminiftrato! 
may fue Out a New Execution Againft Him. 
By the 29 Car. 2. ch. 3. Sheriffs may Deliver in E 
caution All Lands whereof Others ſhall be ſeiſed in 7 
for Him, Againft whom Execution is Had upon a Stati 
Judgment, &c. | 

No Writ of Execution ſhall Bind the Property of Gu 


but from the Time of It's Delivery to the Sheriff, or (Wl N 
roners ; who upon Receipt thereof (without Fees) het 
Endorſe the Day of the Month and the Year when Ti_hlt 
Receiy'd it. * 
By the 3 &4 V. M. ch. 14 Execution upon a Jul ſudg 


ment, where an Heir hath made Over Lands Deſcend 
to Him, may be taken Againſt ſuch Heir for the Deht 
His Anceſtor, as if It was His own Debt. 


[cee the 8 Ann. ch. 17. Concerning the Py 
ment to a Landlord of One Year's Rent beſo 
Execution, & c. and p. 332. Aute. 


3, In Real or Mixt Actions The Writs of 
recution are 1. An Habere Facias Sei am, 
0 put one in Poſſeſſion of Freehold Lands 
L-corered ; which is done by the Delivery of 
dough of a Tree, Clod of the ſame Land, 
of a Ring of a Door to give Poſſeſſion of a 
ouſe, Cc. in the Name of Seiſin. 2. Habere 
las Poſſeſſonem, To put a Plaintiff in Actual 
oſſeſion of His Term again when He hath 
en ejected out of His Term, and Hath Re- 
grered it By Judgment in Ejectment. The 
periff in Executing both theſe Writs, may 
reak Open Doors, and Deliver Seiſin or Poſ- 
eon thereof to the Plaintiff, For After Judg- 
ent It is not the Houſe of the Tenant or De- 
ndant. _ Of the Sheriff, Book 1. ch 7. p. 
21, 122. 

See the 29 Eliz. cb. 4. 3 Georg. ch. 15. For the 
Sheriff's Fees for Executing Any Writ of Capias 
I Satisfaticndum, Fieri Facias, Elegit, Habere 
Facias Seiſinam, Habere Facias Poſſeſſiunem &c. 


phether in Perſonal or Real Actions, are not 
Executed within a Year and a Day after the 
Wudgment ; then to revive the Judgment and 
o Obtain Execution, there muſt be a Wrir of 
cre Facias, to ſhew Cauſe why the Execution 
mould not be Awarded. | See PNeſm. 2. ch. 45. 
and the Expoſition of it; 2 Inf. 469, 470, Cc. 
Bur If the Plaintiff ſueth out Any of them 
within the Year, He may Continue Them af- 
ter the Year till He hath Execution If 
udgment is Againſt a Teſtaror, there muſt iſ- 
ue a Scire Facias Againſt the Executor (tho 
within the Year) to ſhew Cauſe why Execu- 
tion ſhould not be Awarded, The Like Againſt 
an 
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Mie, (k) That If Any of Theſe Writs," 41 
2 Inſt. 471. 
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an Adminiſtrator of an Inteſtate. And ſo 
the Plaintiff's Part, If Heir, Executor or 4; 
miniſtrator, becauſe the Perſon is Altered, 
One Recovers Againſt a Feme-Sole, and 9 
is married within the Year and Day, A $; 
Facias muſt Go Againſt the Husband to ſhe 
Cauſe, Cc. | 
If You proceed not Upon the Scire Fi, 
An Action may be brought upon the Judg 
ment. * 
Where the Plaintiff hath Obtain d Jud 
ment Againſt the Defendant in an Ai 
where Special Bail hath been Given, T 
Plaintiff may take the Defendant in Executiq 
or Proſecute His Bail. 
(1) 1 oft, A Defendant cannot (I) Plead to Any 
290. b, Theſe Writs of Executions. But if He hat 
Any Matter ſince the Judgment to Dilcharg 
Him of Execution, He may Have an Audi 
uereld. 
Upon Judgment Againſt the King in 
Petition, He is Preſently out of Poſſeſſiot 
(m) r Roll, (m) In Court- Barons Execution is only } 


Ab . 88 = 1 — 2 5 ' 
Pinch _ _ and Impounding till the Party is fari 
471. q 


Of Writs in XI. If Any One hath Juſt Cauſe to be R 
Nature of lieved Againſt cheſe Proceedings, He ma 
Appeals. Have Writs in the Nature of Appeals to Ri 
verſe Them. This may be done By Writ 0 
Error, Writ of Falſe Judgment, Writ of 4 
taint, and Audits Quereld. | 
(n) E N. B. 1. A (n) Writ of Error lieth where One | 
20. D. Grieved by Any Error in the Foundation, Pr 
1 Inſt. 238.b. ceedings, Judgment or Execution in Any Cou 


Rep. 111. of Record that Hath Power to hold Plea 
7 Rep. 11, 12. Debt 


1 Rep. 39,41. 


„„ Laws of England. 


ſo Mer or Treſpaſs above 40 5. It muſt be Re- 

r Able in the King's Bench; (o) for No Writ (o) Finch 
ed. nor is Returnable in the Common Pleas, 

d 8 | F. N. B. 20. 


the 31 Ed. 5 Stat. 1. ch. 12. Erroneous Judgment in 
beser ſhall be Examin'd before the Lord Chancel- 
nd Treaſurer, and ſome of the Jufticesz and If Any 
ris Found, They may Correct the Rolls, &*c. 

| the 27 Eliz. ch. 8. 31 Eliz. ch. 1. 16 Car. 2. ch. 21. 
tit of Error upon a Judgment in the King's Bench is 
rmable in the Excheguer. Chamber, where the King is 
Party. And the Cauſe of Error ſhall be Heard and 
ermin'd before the Lord Treaſurer, the Juſtices of 
Common Pleas, and the Barons of the Exchequer 
ent Error Concerning the Furiſdiction of the King's 
„r. Upon Judgment Affirmed or Reverſed, The 
xd ſhall be ſent back to the King's Bench to proceed, 
to Award Execution thereon. 

The Party Grieved may be Keard again by a further 
it of Error in the Upper Houſe of Parliament. 


chequer-Chamber, becauſe the King is Par- 
; nor upon the Statute De Scandalis Magna- 


in the King's Bench The Proceedings 
Commenced by Original Writ, The Writ 
Error is Returnable Directly before the 
ts and the Lords in Parliament. | See the 
of it, Finch 482, 483.) 


ich is when the Record is already in Court, 
therefore call'd a Writ of Error De Records 
u Coram Vobis Reſidet. It lies on a judgment 
be King's Bench, for Any Error in the Re- 
d, as want of an Original, &c. or touching 
ters of Fact, as Nonage, Death of the 

Cc. Here is no need of Bringing a Wric 
Error” in Parliament to Reverſe the Judg- 
ment 


) No Writ of Error lies to Reverſe a (P)3Cro.142. 
ment in an Action Qui tam, Cc. in the Vent. 49. 


9) There is alſo Another Writ of Error, (4) F. N. B. 
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ment in this Court, if the Errors are nid 
Matters of Fact; becauſe it may be brongi 
the ſame Court to Reverſe it. Error in Is. 
is not the Fault of the Judges, therefore |; 
be Decided by Them. This may be done 
the Common Pleas, in the ſame Term, yi 
out Writ. 1 ä 

Upon a judgment Given in the King's}, 
in Ireland, The Writ of Error ſhall be « 
and Return'd in the King's Bench in Engin 
When a Writ of Error is brought 4 
Verdict, He that Brings the Writ muſt 
Sureties to Proſecute it. [ See the 3 Fac. 1.4 
13 Car. 2. Stat. 2. ch. 2. 16 @ 17 Car. 2. 

See the 8 9 V. z. ch. 11. 10 C 1h 
ch. 14. 4 & 5 Ann. ch. 16. 
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By the 5 Goorg, ch. All Writs of Error, wherein 

ſhall be any Variance from the Original Record, or 0 

Deſect, may be Amended by the Court, where ſuch 
are Returnable. 


Where Any Verdict hath been given in Any Cor my 
Record in England or Wales, The Judgment ſhall not W, 
verſed for any Defe& in Form or Subſtance in Any b Stu 
the Proceedings. Wh. 
Tho a Judgment is Reverſed, yet the Pla 
may Bring a New Action for the ſame C 
(VEN.B. 2.A Writ of () Falſe Fudgment lieth fork 
88 Judgment in a Court Nor of Record. Vo 


— * 3. A Writ of (r) Attaint is to Exan 
1 Inſt. 294 b. Whether a Jury of Twelve Men gave a! 
Verdict in a Court of Record upon Iſſue jo 

that the Judgment Following upon it 

be Reverſed. [See Finch 484, 485, 486, 

488 But this Writ of Attaint is almoſt 0 

Ule ; and inſtead thereof Motions are ul 

I 


ade for New Trials, when a Verdict is A- 
ain Evidence. | See the 11 H. 7. th 21 IF 


8. cb. 3. ] 


4 (s)An PRES IPE lies 3 One being (s) F. N. B. 

Danger of Fpecurion, or is Actually iu Exe. 102. 

ton, may be Reliev'c d upon Good Matter of Inſt. 290. b. 

(charge, which hath” ha 1 ſince the 

dgment. As if the Plainti after Judg — 
1 to the Defendant All Exseunefts &c. 

The Defendant js Driven to His Aulita Que- 

0 or He cannot Plead this Releaſe to Any 
40 Three F# its of 2 above -· men- 
q. udita Querela i in the Cera ger of 

wil Mes.” 


Theſe are * baer Parts of oY Proceed- 

vs in Civil Suirs or Cauſes. I ſhall only Add 51 Toft 
hat (t) Forms of Writs, Declarations, Pleas, 195 5 
ſues, Judgments and Executions" do much 
dntribute to the Right Underſtanding of the 

aw, and the Reaſon of it; which therefore 

Student muſt endeavour to be Acquainted 


Mn, Yy yp enn 
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Of the Pro- 
ceſs for the 
Arreſt or 
Outlawry of 
the Crimina'. 


An Inftitute of the Book I} 


=_ 


CHAP. V. 


uy 


UINICE 

Jans, 

Of the Proceedings in Criminal Ci f 
(xiz.) Of the Proceſs for the Arreſt | wa 
Outlamry of the Criminal, of Bail, u.. 
dictments, Approvers, Appeals, Infor,” 
mations, Arraignment, Of the Beba e 
viour of the Offender upon His Arraig by 50 
ment, Of Trial, Conviction and Attain 5 
der, judgment, Forfeiture, Arreſt L 
Reverſal of Judgment, Falſifying At ler 

; tainders, Execution, Reprieve, Reliſh... 
tution. | | No 
T O ſnew the Proceedings in Crimin bu 


1 Cauſes, or Pleas of the Crown, It willhin 
be Neceſſary to Give a General Account « 
the 'Proceſs for the Arreſt. or ' Outlawry of t 
Criminal, Of Bail, Indictments, Approvr 
Appeals, Informations, Arraignment, Of the Mull : 
baviour of the Offender upon His Array 
ment, Of Trial, Conviction and Attain 
Judgment, Forfeiture, Arreſt or Reverſal ( 
Judgment, Falſifying Attainders, Execution, l. 
prieve, Reſtitution. | 


I. The Proceſs is ſo call'd, becauſe It H 
ceedeth or Goeth forth upon former Matte 


either Original or Judicial: [See Of rity of 
cle 4. ante. | It Fel 


Vet. s. Laws of England. 103 


An Arreſt is the Apprehending or Re- 
taining of One's Perſon by Proceſs in Exe- 
ion of the Command of ſome Court or 
cer of Juſtice. To this Arreſt All Per- 
ons, Ecclefiaſtical or Lay, Men or Women, 
re ſubject in Criminal Caſes. | See Of Li- 
rty,. Book 1. ch. 1. p. 24, 25, 26.] This Ar- 

| is the Beginning of Impriſonment. But, 


—ů 


0 By Magna Carta. ch. 29. or the 9 H. 3. eb. 29. No one 
ide taken or Impriſon'd, or Difſeiied of his Free- 
hai, &c or Outlaw'd, or Baniſh'd his Country, or in 


x Sort Deftroy'd, or Condemned at the King's Suit, 
V Before Any Judge whatſoever, unleſs by Lawful. 


a0 ment of His Peers, or According to the Law of 
} Land. a s | 4 
q Let us Conſider the ſeveral Parts of this 
chapter. 4 


No One ſhall be Taken or Impriſon'd, i. e. At- * Inft, 
ich d, Arreſted or Reſtrained of His Liber- 37 11264, 
but according to Law, either By Com- * 
and and Order of a Court of Record, or 
j Lawful Warrant, or the King's Writ. - 
Or Diſſeiſed of his Freehold, &c. i. e. His 
nds or Tenements, Goods or Chattels, 
all not be ſeiſed into the King's Hands, 
he ſhall not be Diſſeifed of His Lands 
d Tenements, or be Diſpoſſeſſed of His 
dods and Chattels, but according to the 
w of the Land. b bt | 
Or Outlaw'd, i. e. put out of the Law, or 
Jeprived of the Benefit of the Law, but ac- 
ling to the known Law of the Land. 
Or Baniſhd His Country, but either by Autho- 
yy of Parliament, or in Caſe of Abjuraticl 
r Felony by the Common Law, where 
ne Took an Oath. before the Coroner to 
ne the Realm for ever. (w) But Abjura- (w) 5 Toft; 
u being Founded on the Privilege of the 115, 116. 
Yyy 2 Sanctuary 


o 
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Sanctuary of the Church, or Church-yaqib" 
is wholly taken away by the 21 Fac. I. ch. 2 
[See the 31 Elix ch. 1. Concerning Recuſaw;] 
(x) 21nft,46, Or in any Sort Deſtroy'd, i. e. (x) Forejudget 
48. of Life or Limbs, Diſinhericed, or put to Tor 
ture or Death, or by any Ways that Ten 
| to His Deſtruction, but according to Lay 
(y) Forteſcue All (y) Torture, or Torments, of Perſons x 
= - cuſed are Againſt the Common Laws of E 
2 oft. 31. land; neither can It be Warranted By As 
3 Rep. 44. Preſcription or Statute. Bur It is ſaid Th 
Irons may be put upon Perſons Imprifon'd fo 
any Caufe. [See Weſ. 2. cb. 11. 7 Fac, 1. d 
2 Inſt. 40 Onleſs By Lawful Fudgment of His Peers, (1 
— 49 It is ſaid e be. Verdict, becauſe 8 
; Lords of Parliament are not ſworn, þ 
.- _ / give their Judgment upon their Honour. f 
(0 2 laſt 29, Peers, i. e. His Equals. (a) For as every C 
49. of the Nobility ( being a Lord of Parliamen 
| is a Peer to All the Other Lords of Pali 
ment, tho' they are of ſeveral Degrees Cout 
So the Commons are Peers to One And Peace 
ther, tho diſtinguiſhed into Knights, Bſquing 
(b) 3 nſt. 31. Gentlemen, Yeomen. (b) But chis Cl 
is to be underſtood when One Accuſed do 
Appear and Plead, and is willing to Have k 
Cauſe Tried by His Peers. Otherwiſe d 
Proceedings may be by Capias, Outlaw 

r. as the Law Directs. I 
Or According to the Lau of the Landl. i 
ce) 2 Inſt. 46, (c) According to the Common Law, Statut 
Jo, 51. Law or the Cuſtom of Exgland, or By C 

Proceſs. and Courſe of the LW. 
Note, That theſe Words, According to 
La F 'the Land, do refer to All che Prec 
dent Matters in this Chapter of Magna ＋ 


Cb. 5. Laws of England. 


Peers, or According to the Law of the Land. | See 


not Printed in che Collection of the Statutes, ] 
Now Proceſs according to Law is of Two 

Gorts, (viz) Before Preſentment or Indictment, 

nd After Prefentment or Indictment. 

1. The Proceſs Before Preſentment or In. 


1 litment, is either By che King's Mrit or By 
Tun. (d) By the King's Mrit, to take one 
4 I vithour Summons, upon a Suggeſtion ; as 


that Reſiſt may be forthwich Arreſted ; By 
Ne Exeat Regnum, Perſons going beyond Sea 
vithour Leave, may be ſtopp'd and Arreſted 
won Suggeſtion, &c. By Warrant, either Ex- 
ut, or By Law. Expreſs, as where There 
hath been a Private Information, or a Witneſs 
has Depoſed, Againft an Offender, He may 
be taken up by a, Warrant from the Privy 
Council, a Secretary of Scate, or a Juſtice of 
Peace, and Committed to Priſon. By Law, 
when a Private Perſon Arreſts and Appre- 
hends one that He ſuſpects to Have commit- 
ted Treaſon or Felony, when Treaſon or Fe- 
lony has been committed. Thus when Treaſon 
or Felony is committed, (for Treaſon or Felony 
muſt be done) and the Common Fame is That 
4. is Guilty; or If a Greater Quantity of 
Arms, or Stolen Goods, are found in His Cu- 
ody; It is Lawful for Any One, that Suſpects 
4 to be the Offender, To Apprebend Him. 
but whether the Suſpicion is Juſt or Lawtul, 
The Judges will Determine in an Action of 
Falſe Impriſonment, Habeas Corpus, Cc. A 
Watchman may Arreſt a Night-walker, and 


Yyy 3 de- 


ind therefore in Every Branch of it You 
mat Add Unleſs By Lawful Fudgment of His 


the Petition of Right 1 Car. 1. ch. 3. But It is 


(d) 2 Inſt. 33, 
54+ | 
3 Inſt. 209, 
Finch. = | 
Dale. ch. 170, 


by the Writ De J Laic4 Removenda Thoſe P. 448, 449. 


3 Inſt, 118. 


1084 An Inſtitute of the ' Book lx 
detain Him till Morning. A Private Per 

2 _ One that Hath N Anothe 
Dangerouſly, or- that is like to break ch 

—.— 5 Peace by an Affray. (e) But after the 4 
H. P. C. 91. fray is Ended, An Offender cannot be Arreſ 
ed without an Expreſs Warrant. Arte 

are not only Allow'd to Private Perſons, by 

(f) 3 Inſt. 53, oftentimes (f) Commanded by the Law. Fo 
it. (as I before Hinted) Perſons Preſent at th 
4 Committing of a Felony muſt uſe Their Eq 
H. P.:C; 89, deavours to Apprehend the Offender, und: 
the Penalty of Fine and Impriſonment. [& 
the 3 H 7. cb. 1. For the Amercing a Town 

*-* *  * ſhip, when a Murderer Eſcapes, and p. 612 
ante.] Upon Hue and Cry Every Man may an 

muſt Arreſt the Perſon ſuſpected, even thi 

the Hue and Cry is Feign'd. | See Of Hue an 

Cry, p. 641, 642, 643, 644, ante. ] And ſo i 

Aid of an Officer, that hath an Expreſs Wa 

rant or a Warrant by Law, every one mul 

endeavour to Arreſt a Malefactor. In ſud 

Caſes, a Private Perſon may break open 

Houſe, it upon demand He cannot be admit 

(s) 4 Inſt. ted to take the Offender. But upon (g) 5 

77.178, 79. ſpicion a Private Perſon cannot break Opa 

. the Door of a Houſe, tho? he may Enter 
H. F. % 96. the Door is Open. If a Juſtice of Peace mak 

a Warrant upon a bare Surmiſe, and by Ve 

tue thereof One Breaks a Houſe to ſeard 

for a Felon, or Stol'n Goods, (tho it is us 

ally Practiſed) It is Againſt Magna Charta & 

p. 139. ante.] When a Felon is known or f 

ſpected, A Juſtice of Peace may ſend I 

Warrant to the Conſtable to go along wil 

the Party that gives the Information of the 

lony, to keep Peace in Apprehending the: 

lon; but It is che Arreſt of the Party, wi 

: 2 


h, « 


mnot 


h, 5. Laws of England. Tog5 


mot break Open any Houſe to Arreſt the 

don, except in Caſes aforeſaid, where He 

Commanded by Law to Apprehend Him. 

u) When One is Arreſted by a Private (öh) Date. ch. 
erſon He muſt be brought to the Conſtable; 170. p. 450. 
t if the Conſtable cannot be found, to a H. F. C. 91, 
ice of Peace. In the mean Time A Pri- 9% 93. 

xe Perſon may Detain the Offender or Per- 

n ſuſpected in a Houſe, in the Stocks or 

age, till He is Delivered to the Conſtable 

r juſtice. 

Note, That whatſoever a Private Perſon 

my Do, An Officer, as a Private Perſon, 

hay alſo do. Thus a Conſtable without Pro- 

eo may Impriſon a Perſon ſuſpected of Fe- 

ny in a Houſe, Stocks or Cage, till He can 

ring Him before a Juſtice of Peace. And 

noreover the Conſtable, with or without War. 

nt, may Break Open Doors to take an Of- 

nder, after Demand to be admitted, where 

elony is Committed, or a Dangerous Wound 

iven. [See of Petty Conſtable, Book 1. ch 7. 

146.] But this I ſay, is not to be done by 

ertue of his Warrant from the Juſtice. 

2, (i) After Preſentment or Indictment found () H. p. B. 

1 Treaſon or Felony, or on an Appeal of 209. 

Death, The Firſt Proceſs is a Capias, directed 

0 the Sheriff, to Take and Impriſon the Of- 

ender. (k) On an Indictment in Treaſon (c) Finch 
Ir Felony, an Appeal of Death, or Breach 3/7 

if the Peace, A Capias out of the K. B. lieth 3 f. 3“. 
gainſt a Peer. (I) Here the Sheriff, or others 9 Rep. 91, 
nAid of Him, may break Open Doors to tal e 92. | 
he Offender, if upon Demand They cannct 4 lat. 177. 
& Admitted ; for here the King's Wric con- H. P. C. 94. 
ins 2 Non Omittas propter aliquam Libertatem. 

Put if the Offender cannot be taken, then an 
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lost 


ok the Offender in Proceſs of Outlawry | 


(n) Dalt. ch. 
193. P. 529. 
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| igent.is/ awarded an Order to an Ourloy 
125 the Capiai and Exigen See the 25 Bl 
Stat. Fo ch. 14. 6 H. 6. ch J. N 8 H. 6. ch. it 
or the Addiion of the Eſtate and Degre 
yitery, own or Place, and of the Coun 


9 Appeals, 1 H. 5. cb. 5. f ordi 
2 Inſt. 665, 666, 667, 658, 669, 670, de 
the 40 5 H. &. M. cb. 22 for a Writ of N for 
clamation upon iſſuing any. Exigent in Crimit kewiſ 
Matters according to the Form of the 31 EiWce 2 
enn | 
[See Of Qutlamyy, ch, 4. p. 999 ante, and ( 
Arreſt or Reverſal of Judgment in Crimint 
Caſes, infra} _ 
Upon an Indictment on a Penal Statute, Mu. 
in Treſpaſs Vi & Arms, A Venire Facias is H ee 
Firſt Proceſs; and if the Party is Return wii * 
ticienty a Diſtringas goeth Forth; and ſoa D \ Go 
ſtreſs Infinite till the Party Appears. But iran 
the Sheriff Returns Nihil Debet, then a Cari: 
is to iſſue out Againſt the Offender : After ekt 
an Alias and Pluries, and then an Exigent au 
Out laaur i 11 
Theſe are the Common Proceſſes in Crimi: Co 
nal Cauſes to make an Offender Appear. ME 
Sometimes there are Special Proceſſes appoint 
ted by Starutes; as upon 33 H. 8. ch. 10. It 
unlawful Games; 5 Eliz. ch. 4. Againſt a d. 
vant that runs away into Another Count 
22 H 8. cb. 5. Where Land in one County i 
Chargeable to Repair a Bridge in Anothi 
County; 5 & 6 Ed. 6. ch. 14. F Eliz. cb. HII. 
Concerning Foreſtallers, Oc. en 
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in Offender is taken upon Proceb, He 
preſently to be committed to the Common 


a see 5 H. 4. cb. 16. 23 H. 8. ch. 1. 11 & 
corel: / 4. 45: 19. 5 414. cb. 9. And Book 2. eh. 7. 
un 142. te.] or elfe hie is to be bound in a 
Yee litigly, or With Sureties and Bail, 
ſ. 7 cording to the Nature of the Offence, to 


tear at a Day in, Court, to Anſwer for 
I; ſuppoſed Offence ; the Informer being 
tewiſe Bound to Proſecute, or to Give Evi- 
ce againſt Him, or Both to Proſecute and 
ne Evidence at the next General Gaol- Deli- 
ty or Quarter Seſſions, &. [See the 1 & 2 
0% Mar. cb. 13. 2 & 3 Pb. & M. eb. 10 


By the 3 Je 1. ch. 10. An Offender Which is to be 
reyd to Gaol Thall beat all Charges, both of Himſelf 
d of Thoſe that convey Him thither. If He refuſes ſo 
do, The Conſtable of the Townſhip where He hath 
Goods (being within the ſame County) upon a 
Varant from a Fuftice of the Peace may ſell ſo much 
rtof as in the Diſcretion of the ſaid Juflice ſhall be 
bught ſufhcient to ſatisfy the ſaid Charges; the Ap» 
alement to be made by the Neighbours, and the 
rerplus to be render'd to the Offender. 

If the Offender hath no Goods to ſatisfy the Charges, 
e Conſtables, Church. wardens, c. ſhall make a Tax 
jon Every Inhabitant to pay the ſaid Charges, &c. 


[See the 1 & 2 Ph & M. cb. 13. 2&3 Ph. 
M. ch. 10. For the Examination of Felons, 


nd Of the Warrant and Mittimus, Book 1. 
7. p. 137, 138, 147, ante. 


Il. When the Offender Appears, or is Ta. Of Bail is 
n upon Proceſs, It muſt be conſidered whe- Criminal 
er He ought to be Admitted to Bail. There- Calcs. 

re let us Enquire What is Bail, Who may be 

led, and By Whom, 


— — _ 


——— — —E—at—— = 


I. (0) Bail 


— - 
— — 


— 2 


* 
2 — — — — —— ͥ ũ — ̃ ñ 
— — 
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(p) 4 Inſt. 
178, 179. 

H. P. C. 97. 
Dalt. ch. 166. 


P. 417. 


Ani Inflitute of the Book 5: 


1. o) Bail are Sureties taken, by a pe A. 
Authorized, That an Offender ſhall Appe 
at a Day, and Anſwer and be Juſtified | 
Law. This Sort of Bail is Different from g- 
in Civil Cauſes taken By Sheriffs, Ge. See 
Bail. cb. 4. p. 1001, 1002, &c. ante] Mainpem 
¶ Manucaptores) are only Sureties that in C 
the Criminal does not Appear (tho he y 
never Arreſted or in Priſon) are to fork 
their Recognizances. But Bail is a Cuſtod 
for no Man is Bailed but He that is u 
der an Arreſt, or in Priſon. Therefg 
the Bail may ſeize the Priſoner, if Thi 
ſuſpect He will Fly, and carry Him before 
Juſtice to find New Sureties, or to be Co 
mitted in Diſcharge of the Bail. The lik 
may be done by the Juſtices in Caſe of! 
ſufficient Bail. Hence it Appears that Eve 
Bail is a Mainpriſe, but that every Mainpii 
is not Bail. The Bail ought to be (p) Ty 
Sureties at the leaſt, If It is Inſufficient, 
Juſtice of Peace that took it is Fineable 
the Juſtices of Gaol-Delivery, if the Crin 
nal doth not Appear. Therefore the Juſtic 
may Examine the Sureties upon Oath conce: 
ing Their Abilities in reſpe& of Their 
ſtates. [See the 1 & 2 Ph. & M. ch. 13 JR. 
is either in a Certain Sum, as 40 J. each! 
leaſt, wirh the Criminal in Double the Sun 
or Body for Body, in which Caſe, If the Offa 
der does not Appear The Bail ſhall not! 
Executed, but only Fined. See the 1 V. O 
Seſſ. 2.ch. 2. againſt Exceſſive Bail. ] | 

This is the Deſcription of Bail in Crimin 
Caſes. 


5 2gali 
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, As to the Perſons that may be Bailed ; 


—— —ͤ—ũ— ——ꝛů— 
— . 2 


A ; allowed that By the (q) Common Law All (q) 2 Inft. | 
ed ons might be Admitted to Bail till They 186, 189. 
| pc: Convicted, almoſt in every Cale. | 


— — 


By the Common Law Perſons were Bail'd B 
Writs De Homine Replegiando and De Odio 

, directed to the Sheriff, who was to take 
ages for Them in his County-Court, ex- 
for the Death of a Man, or by the Com- 
nd of the King, or His Juſtices, or for the 


— — — 
— Sw * 
— — 
— — —— 


— 


1 
40 
| 
1 


—— — — — 
— 


— = — — — 
” — - 
— 5 


* reſt, * the x Ed. 3. ch. 4 7 Rich. 2. cb. 4.] | 
ref Theſe Caſes The Sheriff was not to Inter- 


eddle in His Court, but the Remedy was 
Habeas Corpus, and ſo Theſe were Bail din 
e Courts at Weſtminſter. But, 


— — — —— — —_—— 
— - . - 
— —  _—_—_— 


— — — — = — . — 


By Weſt. 1. ch. 15. or the 3 Ed. 1. ch. 15. Perſons Out- 
1 Thoſe that Have Abjured the Realm, Approvers, 
ch as ate Taken with the Manner, Priſon Breakers, Thieves 
ly Defam'd and Knewn, Appellees by Provers during 
Life of ſuch Provers, Houſe-burners, Ccunterfeiters of 
King's Seal or Coin, Excommunicated Perſons (taken up- 


— ——ẽͤ — — - — 


— 24 


mZ2m—U—U—ñ—ä— - es — 


— — — 
—— — — , — 


* the Certificate of the Biſhop) Manifeſt Menders, Trap. I 
e :gainft the King's Perſon, are not R-pleviable by Com- i 
nn Writ, or without Writ. N 
ſtic: # 

a] 


To Explain this Statute. 
Perſons Outlaw'd, and Thoſe that Have Ab- 1 


II, &c. (r) An Outlaw in Felony cannot (r) zInſt. 188. 13 
ch Baird, becauſe He is Attainted in Law. H. P. C. 1: 6 j 
ounWor the Intendment of the Law in Admitting _— - ; ' 
ftenMerſons co Bail is, becauſe It is uncertain whe- FR 0 


er the Party is Guilty or no; which can- 
ot be ſaid when One is Attainted. But a 
erſon Attainted by Outlawry of Any Felo- 
y may appear in Perſon, and plead Miſnomer, 
rAlledge Error, in Avoidance of the Outlaw- 
de it on Indictment or Appeal, and the 
ng's Bench may Bail Him. Thus One can- 
4 not d 


2.1 


$660 


Party is Guilty or no, being taken with t 


(s) zInſt. 189, 
315. 


( Inſt. 190. 


as it were is His Hand. The ſame Law is b 


An Inſtitute of the Book 
not be Bail'd If He is Attainted by Verdig 
well as By Outlawry. - 


' Approvers [ See infra. | 
Such as are Taken with the Manner. Por 
This Caſe, Non Stat Indifferenter whether | 


Manner or-Mainer, i. e. with the Thing St 


Notorious Thieves, and Open and Manifef 0 

fenders. AS 
Prifon-breakers, For It is Preſum'd that 

that is Innocent will never Fly or BreakP 


fon. | 
anifeſt Offenders. As if One is Indicted x 
Impriſon'd for a Riot, &c. 

By Common Mrit or without Writ. i. e. (s) I 
Sheriff ſhall not Keplevyy Them by the Con 
mon Writs De Homine Replegiando, or De 0 
& Atia, (which are diſuſed) or Ex Officio wit 
out Writ. | By th 
pil ſuc 
14 U 


By the ſame Statute, Thoſe that are Tndifted of Lace 


By Inqueſts taken before Sheriffs or Bailiffs by their ( 
fice, or for ſome Light Suſpicion, or For Petty Larcen 
not being before Guilty of other Larceny ; Accefſary { 
Any Felony, or Accuſed of Trefpais, may be Let to! 
before the Sheriff by Good Sureties; for which the 
riff ſhall be Anſwerable. 


By Enqueſt taten before Sheriffs or Bailiffs, 
j. e. (t) Before Sheriffs in their Turns, or Lon 
in their Leets, &c. [See the 1 Ed. 4 ch.21 
which the Sheriff ſhall Deliver All Preſen 
ments and Indi ments to the Juſtices of d 
Peace at the Next Seffions. ] 


0 


5. Lays of England. 06 
0 All Acceſories Before and After the Fact (v)zInft 190. 

Bailable. P rincipals | ſuſpected only of — 5 C. 100. 
lar) and Robbery, tho Indicted, may be I — 
id. [But See who may Take Bail, infra.] 423. 422) 
perſons Indicted of Petty Larceny are Bail- 


. | g 
ind therefore The Party accuſed in any 

ſence below Felony muſt be Bailable too, 

les ouſted by Statute, or unleſs Judgment 

Given. (w) For If One hath been Indicted, (v H P. c. 
aricted, and Hath had Judgment, He can- 98. 101. 

t be Baile d. "os | 4 Inft. 178, 
) He that Hath Dangerouſly Hurt Ano- (LP 6 

kr may Go under Baill cill the Party is Dead. Har. ch 188. 


| p- 420. 
In many Offences Bail is Expreſly One 
Particular Statutes as well as By Veſtm. 1. 


. IJ. 


By the 23 H. 6. ch. 10. Sheriffs ſhall not Admit to 
J ſuch-as are in Priſon by Condemnation, Execution, 
as Ula gatum, Excommunication, Surety of the Peace, 
Committed by the Special Command of Any Juſtice, 
d Vagabonds Refuſing to Serve. 


Bail is alſo taken away By Particular Statutes 
om Unlicenſed Ale-hauſe łtepers, From Per- 
dns Arreſting in the Name of Another, Bank- 
ts Refuſing to be Examined, Father and 
other of Baſtards not Performing Juſtice's 
der, Collectors of Money for Repairing 
gen, ' Conſtables, &c neglecting their 
Duty, Killers of Deer and Conies, Dyers Con- 
Red of Uling Logwood. Engroſjers, Deſtroy- 
5s of Fiſh, Forgers,  Foreſtallers, Unquality'd 
felons Deſtroy ing the Game, Players at 
nlawful Games, Perſons Guilty of Fraudulent 
onveyances, Hatters taking above Two.Ap- 
rentices, Deſtroyers of Hawks, Surveyo:s 
2 neg- 
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neglecting their Duty Concerning the H 
ways, Innkeepers ſelling at Unreaſonable Gy 
Labourers going from Work before It is Finih 


Abſenters from Muſters, Refuſers of the oWMlndi0 


of Allegiance when Tender'd, Perſons Gui 
of Perjury in Any Court of Record, PHH, 
Committed by the College of Phyſitians 
London, Refuſers to pay Rates to the Po 
where no Diſtreſs can be made, Overſeer, 
the Poor refuſing to paſs Their Accounts, 


| Depravers of the Common Prayer, &c. DiſtuMW8*5 © 


bers of Preachers, Recuſants, Incorrigible yr 
Deniers of the Chriſtian Religion, the Trinj 
or Inſpiration of the Scriptures, Unlicenſ 


- _ _ Schoolmaſters, Misbehaviour of Servants a not 


(y) H.P. C. 
103, 104. 


Apprentices, Sheriffs neglecting Duty Co 
cerning the Election of Knights of the Shir 
Tranſporters of Horſes without Licence and 
Live Sheep, Witches, Takers away of Wm 
Unmarried, and under ſixteen Years of Apt 
Cc. Theſe Statutes are partly mention'd unde 
their Particular Heads, and in their prop 
Places. [ But See Dalton ch. 177. and Nel 
Juſtice, &c. Tit. Bail.] 

Note, That If an Offender is Committed t 
Priſon, He may be Removed By Writ of H 
beas Corpus to the King's Bench; which m 
Bail Him in all Caſes, unleſs Bail is Ouſte 
by a Particular Statute. | 

To ſhew ho may Tate Bail, or Bu 
Offenders, Obſerve That Bail may be tak 
(y) by Vertue of a Writ, or ex Officie. Þ 
Writ, as By Homine Replegiando, Habeas Corju 
Ce. [See the 31 Car. 2. cb 2. (or the Hu 
Corpus AR) For Bail in Treaſon, Felony, an 
in other Criminal Caſes; the Subſtance d 
which hath been Repeated, Book 1. ch. 1. 5. 20 ices 


oh; Lov: of England.” 
0, 1, By the Juſtices of the King's Bench 
x e in an Original Proſecution by In- 


Ment or Appeal before Them, (as upon 
Inditment or Commitment Returned to 


> em by Habeas Corpus or Certiorari) take Bail 
TW ere Another Court cannot, (z) as in Caſe 02) Stamf 18. 


Murder, Appeals of Death [See 3 H. 7. ch. H P. C. 98, 
ſor in Caſes prohibited by West. x. ch. 15, 99, 103. 

For That Statute beginning with Sheriffs, () 2 Int 

| other Inferior Officers, extends not to 185,166,189. 
iges or any Superior Courts, who Have Keil. o. 
terry of Admitting to Bail by the Common 00 
w. 2. By Juſtices of Gaol-Delivery, who 

Take Bail, where Juſtices of the Peace 

bot take it, as of a Perſon Convict of Man- (b) Dalt. ch. 
ughter Se Defendendo, or of a Perſon Con- =_ 8 
2 of Manſlaughter That Hath a Pardon to 106. oo 
ad, [See Again the 31 Car. 2. cb. 2. Where 

c Treaſon or Felony, The King's Bench, 

ons of Oyer and Terminer or Gaol Delivery, 

yy Bail, upon Prayer in Court, &c and Any 

ige in other Caſes upon Habeas Corpus. ] 3. (c) Dalt. ch. 
(e) Juſtices of the Peace, where They Have _ 28 
nizance of the Caule. "* = 


the 3 H. 7. ch. 3. Two Juſtices of the Peace (1 Quo.) 
ePower to let to Bail Perſons. ſuſpeRed of Felony, or 
ers Bailable by Law, until the next Quarter-Seſſions 
p Delivery, and there ſhall certiſy the ſame, in 
n of 10 J. 88 N 

The Statute of the 1 Rich. 3. cb. 13. which Gave Power 
(te Juſtice of the Peace to Bail Priſoners, is Repeal- 


I the 10 2 Pb. G M. ch. 13. None ſhail be let to 
lh which are forbidden to be Bail'd by Weſt 1. ch. 15. 
% By Juſlices| of the Peace, And none Arreſted for 
ifauyhter or Felony, or Suſpicion of Manſlaughter or Fe- 
J being Bailable by Law, ſhall be let to Bail by Any 
lies of the Peace, but in Open Seſſions, or By Tao 
lices (1 Cuerum) being Both-Preſent- at the Tk - 
| uc 


| 

| 

* 
1 

4 
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ſuch Bailment; which ſhall be certiſy d with the | 
eiae ot the Prifbner taken before dalle 2 


Next General Delivery. 


['ee the 2 & 3 Ph. & M. cb. 10. When 

Perſons Accuſed of Manſlaughter and Fel 

being ſent to Gaol for Want of Bail, a 

be Examin'd, and the Accuſers to be Þg 
over, c.] bo- 22 

(d) Anſt.3 15. (d) This Statute ſeems to Admit, That! 

Dalt. 45.165 Manſlaughter, and All Other Homicides, 

p. 420, 423 · cept Murder, or For Felonies, the Offen 

_ C. 99, may be Bail'd by [Juſtices of the Peace. | 

41oft, 178. In caſe of Manflaughter, tho It be S. Dy 

* dendo, and It does appear fo to the Juſt 

yet If the Party Accuſed Confiſſes the Fat 

on Examination, or it is apparently X»ovnt! 

He kill'd Another, They cannot Bail Him, 

If It is Uncertain That He was the $ln 

and the Charge is but Manſlaughter, J 

may Bail Him; For the Act ſuppoſes Tha 


ſome | Caſe Manſlaughter is Bailable by L 
8 So in the Caſe of Feſony. 
ts) Dajt. ch. (e) After Indictment and Proceſs iſh 
166. p. 424. thereupon in Caſes under Felony, or in ( 
H. P. C. 106. of Treſpaſs, Miſdemeanor, (where Bai 

not prohibited by a Patricular Statute) ( 
may be Bailed B eee the Pex 
{Hay ee the Quorum. Other! 
By One Juſtice. [See the 29 Elix cb. 5. Wis 
Ons may appear without Bail upon a Pa 
0 4 „o Beſs, Bail, hers. The 

FH P. c. 7. (f) As to Refuſe Bail, where. The 9 

0 7. ugh to be Baihd, is a Miſdemeanor, 1 
Finable ; ſo to Admit Bail, when It ous 
not to be Admitted; is puniſhabſe by the 
tices of Gaol-Delivery by Eine, or as 4 
ligent Eſcape at Common Law. 9 


1 5. Lans of England. 


z been Committed, and the Party is Only 
uſpeted, He muſt Bail Him or Commit 
Him, | | | 


the | (g) If One is Brought Before a Juſtice, and (g) Dalt. ch. 
does not appear That a Felony is commit- 166. p. 421, 


d, He may Diſcharge Him ; But If a Felony HD 0. 98. 


By the 28 Ed. ch. 9. Inqueſts before Sberiſ, &#c. are 
aken away, and the Power to Admit to Bail upon In- 
litments before Them. [See the x Ed. 4. ch. 2. ante. ] 


III. If any Court of Record Commits 
One for a Contempt done in Court, They 
nay Diſcharge Him by like Order at their 


ultioWlcaſure.(h)Buc if One is Committed for Trea- (n) z Inſt. 209. 
an on, Felony, or other Crime, or Suſpicion H. P. C. 94, 
vn hereof, He cannot be Diſcharged till He is 95: 

lin ed and Acquitted, or Enoramus found, 

Ned He is Delivered By Proclamation. 


And fo It is If Any be Taken and Impri- 
n'd by Lawful Warrant, or the King's Writ, 
e cannot be Diſcharged without Legal Pro- 
eeding, but By the King only; Tho' One 
alen by the King's Writ in a Private or Ci- 
| Action, may be Diſcharged and ſet at Li- 
erty by the Plaintiff, even tho' in Execu- 
on. 

(1) Now An idictment or Endictment (From 
Aw, To Accuſe) is a Bill or Accu- 


fenal, and Prefer'd to a Grand Fury of twelve 

en, or more, upon their Oaths, and Found 
Them before a Judge, having Power to pu- 
ſh the Offence, being Sufficiently Grounded 
d put the Offender upon Trial by a Petty Fury 
twelve Men. The Proſecutor and His Wit. 
elſes give Evidence to The Grand Fury upon 
Vo I. II. Z 2 2 their 


Of India- 


(i) 1 Inſt, 


ation drawn up in Writing at the Suit of the Weſt's symb. 
ing for ſome Offence, either Criminal or 2. pt. Sect. A 


Ch.'g: Laws of England. 1065 

Indictments may be of High Treaſon, Pe- 
+ Treaſon, Felony, Treſpaſs, and All Sorts 
# Miſdemeanors or Pleas of the Crown. 
hey muſt be at the Suit of the King, and 
10 Other. 

t is the Beſt way to Joyn Several Offen- 
rs in the ſame Crime in the ſame Indict- 
ent. 

In every Indictment Theſe Things are Re- 
zuiſite. 


declarations for the King againſt Offenders) 5 Rep. 121. 


mult not be ſupplied by Implication or Argu- Welt. syab. 


2. Further, 


By the 1 H. 5. ch f. An Inditment, ought to ſet forth 
be Chriſtian Name, Surname, and Addition of the Eftate 
bd Degree, Myſtery, Town, or Place, and the County of the 
fender, [See for the Expoſition of this Act. 2 Iaſt. 


I. 


But when the Name of one kill'd is un- 
nown, or Goods are Stolen from a Per- 
dn that cannot be known, It is ſufficient 
dlay One Unknown was kill'd by the Perſon 
dited, or that He Stole the Goods of One 
eown. And if there Is a Miſtake in 
telling of the Offender's Name, If It Sounds 
ke the true Name, It is Good. And It is 
ood It the Party is Indicted by Another 
ame, If the Party is known by Both. The 
habitants of a Pariſh, tho' no Perſon is par- 
cularly Nam'd, may be Indicted for not Re- 
ring the Highway. : 
Efate and Degree, whether of the Nobility, 
108 under the Nobilicy. 

2222 My- 


1. (n) Indictments being in the Nature of (n) 4 Rep 44. 
whe to be Certain to a General Intent, and 1 Int. 303. 4. 


nent. Preciſe Certainty to Every Intenc 1s MD. C. 207. 
) be obſerved. Keyl. 11, 12, 
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Myfery, i. e. Art, Trade or Occupation, 1 „1 
The Place of Abode, or The Dwelling Ply 

of the Party Indicted, (both Town and c; 

ty). is Expreſly Requir'd. If the Couny 

named in the Margin of the Indictment, | 
well enough, (o) Except in Caſes of Felon 
where It mult be always named in the Body! 
the Indictment. | | 

If no Town is named, or Any Place whe 
the Fact was done, The Indictment is Voi 

[LSee 9 H. 5. ch. 1. 18 H. 6. ch. 12.] 

The Statute ſaith That the Indictment ſu 

Abate for Any of Theſe Omiſſions by the 

ception of the Party. For tho' an Offend 

Hath not ſuch Addition as the Act requin 

(p)zInft-670. (p) yer If He Appeareth upon Proceſs a 

Pleads, taking no Advantage thereof By E 
ception, He hath loſt the Benefit of this Ad. 

(q) x Inſt. 3. (q The Certainty of the Time where 

283. a. the Offence is Done, as the certain Duy a 

2 Inſt. 318, Near is to be Expreſſed. But The Crown 

319. not bound to ſet down the very Day, wh: 

3 Treaſon, Felony, Cc. was Committed. U 

Weſt's Symb. Of Evidence, po 4 | 

Indict. $. 70. In Caſes of Omiſſion, It is not neceſſary 

Keyl, 16. fer Down the Day and Year ; as in an Indi 

ment for not Scouring a Ditch, &c. 
4. The Nature of the Offence muſt be ſet for 
whether It be Treaſon, Felony, Treſpal 
Penal Stature, ec. Sometimes You muſt u 
(r) 4 Rep. 39. Special Words, (r) In Treaſon The Indice 
5 Rep. 121. muſt ſay Proditorie, and conclude Contra 


(o) 1 Cro. 
606, 751. 


— — eeet — 


3 geantiæ ſug Debitum ; In Murder It muſt | = 
H P. C. 206, Murdravit, for that is a Word of Art wi” 


207. implies Malice; If the Killing was by {hot 
ing, You muſt alſo ſay Percuſſit, [See Ol“ 
peal, poſt. ] In Burglary, Burglariter or Bui 

rut 


3 — - 
— — = 
— RT 


— — 


—— — 
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— 
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b. 5. Laws of England. 


ter; In Rape, Rapuit, not Carnaliter Cognovit; 
n Felony and Maybem, Felonice only; In Lar- 
, Felonice Cepit, not Felonice Abduxit or Aſpor- 
wit, without Cepir. Things Living muſt be 
it down, as Horſe, Ox, &c. Dead Things are 
o be call'd Bona & Catalla, but you muſt ex- ill 
meſs what Goods and Chattels. And In all if 
heſe .Caſes, and in Treſpaſſes, the Indictment ill 
ght to be /i & Armis, and Conclude Con- 
2 Pacem. [But See 37 H. 8. ch. 8.] In Offen- 

es Againſt the Peace only, as Conſpiracies, 

Deceits, Cc. theſe Words Witb Force and 

ms are not Neceſſary. In a Forcible Entry 

The Words Manu forti amount to it. If the | 
Offence is Created By a (s) Statute, It muſt (s) 4 Rep 48. 
mnclude Contra Formam Statuti, &c. The Re- 1 Inſt. 98. b. 
tal of the Statute is not Neceſſary, but ra- 

her Dangerous ; for a Miſrecital thereof will 

oil the Indictment. The Subſtance and 

aterial Words in ſuch Statute muſt be ſer 

Down; concluding Contra Formam Statuti, Cc. 

The (t) Value of the Thing by which (© weft's 
Offences are Committed muſt be Expreſſed. Semb Of In- 
tems neceſſary to Value Things Stol'n, that dictments. &. 

t may Appear, whether It is Grand Larceny 7* 

Ir Petit Larceny. In Treſpaſs the Value may ö 
Aggravate the Offence. But Things Fræ Na- 
we ought not to be valued, If they were not 
n Parks or Warrens. If the Indictment is of 
wing Things, You muſt ſay Pretii, &c. If 
Dead Things, you muſt ſay Ad Valentiam, 
e. ¶ Juære the Difference] But It is ſaid That 
Dre Dead Thing anly muſt be Pretii, not 4d 
alent jam. | 


o - 
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lv) 8 Rep. 6. (u) An Iadictment lies upon a Private $t. 

tute where no particular Penalty is Provided th 
and the Offender ſhall be Tried and Impriſonꝭ 
provided ſuch Statute concerns a Multitude 15 
af Perſons. But If It concerns One particula Wie D3 

Perſon only, an Action on the Caſe doth le. 
not 5 1 5 - bY ＋ 
| Falſe (W) Latin ſhall not Quaſh an India WE" 
() 5 8 ment. For tho* an Original War or an wy 10 | 
H P. C.1g9. may Abate for Falſe Latin, yet Judicial Writ, Wi Pro 
or Fines, or Indictments ſhall not, If thi Mo 
Word is Latin, But If the Word is na 15 
Latin, or allow'd by Law as a Word of Ar Ft 
or Inſenſible, There if It is ina point Material ,: 
It maketh the Indictment inſufficient, as Mu. e A: 
dredrum tor Murdrum, Burgariter for Bur larite, ererſc 
&c. [See of the Declaration, cb. 4. — by rl 
(x) Kely.103, If there is an Indidtment and Inquiſition t rh of 
gainſt One for the ſame Offence, One found * 
by the Coroner's Inqueſt, and Another H Suit 
the Grand Jury, He may be tried on Both « 2 

the ſame Time. For if One is indicted for 

Murder, and Convicted of Manſlaughter, c IV. 
Acquitted, and at ths fame Time there i; Per 
Coroner's Inqueſt, He may plead His forme nd it 
Conviction or Acquittal in Bar of the other, Wo Ac 

If an Indictment is void for Inſufficiency, c 
(x) 4Rep. 40. if the Trial is in a wrong County, (x) Another "38: 
H. P. C. 244. Indictment may be Drawn for the fame Of: Cot 
fence, whereby the Inſufficiency may be C. elo 
red, and the Inditment laid in Another te 
County, tho Judgment was given. 7. 

| * 
dee 
Te 
make 


b J.. Laws of England. 


Sta- : 
the 7 HM. 3. ch. 3. All Perſons Mer d of Highs 
el 15 [reds Any Corruption of Blog may be) or 
on Miſprifion of ſuch Treaſon, ſhall have a Copy of the 
tude de Indi ment (But not the Names of the Witneſſes) 


me Days at Leaſt before His Trial, &*. [See 7 Ann. cb. 


i, Inditment muſt be Found within Three Years 
er the Offence Committed, Except in Treaſon for 
ittempt of an Affaſſination on the Body of the Kings 
No Indictment for any of the Offences aforeſaid, nor 
xy Proceſs, nor Any Return thereon, ſhall be Quaſh'd on 


1 
te he Motion of the Priſoner, for Miſwriting, Falſe or 

nproper- Latin, unleſs Exception for the ſame be 
note by the Priſoner, or His Counſel, before Evidence 
Art, en in Court. Nor ſhall Any ſuch Falſe or Improper 


tin, after. Couviction, be Cauſe to Arreſt judgment; 
bo Any Judgment given upon ſuch Indictment, may be 
trerſed upou a Writ of Error, c. 


By the 10 S 11 VV. 3. ch. 23. No Clerk of Afiſe, The 
k of the Peace, or other Perſon ſhall have more than 
„ for. Drawing an Indiatment againſt a Felon, upon 
ain to forfeit 51, to the Party Grieved, with full Coſts 
Suit. If they Draw any Bill Defective, They ſhall 
a New One without Fee, under the ſame Penalty. 


ny Plea Pleaded, and before Competent 193,1941195, 
her Nadges, does Confeſs the Indictment, and takes 190, 1% 
O Corporal Oath to Reveal all Treaſons and 
"1 elonies, that He knoweth off, and there- 


te Prays a Coroner to Enter His Appeal or 
iccufation Againſt Thoſe that are Partners 
a the Crime contain'd in the Indictment. 
dee the 28 Ed. 1.] 

This Accuſation of Himſelf, and Oath, 
nakes His Accuſation of Another of the 
ame Crime to Amount to an Indictment; 
Z 22 4 \ and 


Y 


IV. (y) An Approver (Probator, Prover) is Of Appro- 
perſon Indicted of Treaſon or Felony, Vet. 

id in Priſon for the fame, and not Diſabled (y)3Inft.129. 
0 Accuſe, who upon His Arraignment before H. P. C. 192, 


— 
= 
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Of Appeals. 


(z) 1 Inſt. 
123.b. 237. b. 


(a) Lit. 116. 
Finch 310, 


311. 


1 Inſt. 123. 
b. 287. b.; 
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and If His Partners are Convicted, The Rin 
is to Pardon Him. But It being in the Di 
cretion of the Court to ſuffer One to be: 


Approver, This Method of late hath not beg 
put in Practice. 


V. An (z) Appeal (From Appeller, To þt 
cuſe, or from Appellor, To Call ) is an 40 
cuſation of One Againſt Another to Atta 
Him of Felony by Words Ordain'd for 
This is always at the Suit of the Subject. . 
It is the Party's Private Action, proſecuting 
alſo for the Crown in reſpe& of the Felony 
The Appellant is call'd the Plaintiff, and th 
Appellee the Defendant. 

It may be brought in Three Caſes. 1. Fot: 
Wrong to One's Anceſtor, whoſe Heir Mal 
He is, and that is only for the Death of H 
Anceſtor. 2. For Wrong to the Husband ; an 
This is to be proſecuted by the Wife only fot 
the Death of Her Husband. 3. For Wrong 
done to the Appellants Themſelves, as fo 
Robbery, Rape, Mayhem. This laſt Sort d 
Appeal is Diſuſed, becauſe the Proceſs i 
more Nice and Chargeable than By Indi 
ment, 

An Appeal may be proſecuted by Attorne 
and Counſel, and Defended By Attorney an 
Counſel. 

An Appeal of Death is of 72yo Sorts (viz 


Of Murder and Of Manſlaughter. And thelt 
muſt be brought By the Wife for the Death 0 


Her Husband, or By the Heir for the Deai 
of His Anceſtor. 


(b) Th 


s Laws of England. 1073 
) The Wife ought to be a Wife de Jure; (d) 1 Inft. 33. 
therefore One may plead That ſhe was * d. 68 
ner lawfully Married to the Party Slain. If; , 68,69. 
does not continue a Widow, but marries I. P. C. 181. 
fore or Depending the Appeal, The Appeal 3 Mod. 157. 
off, If ſhe Marries after Judgment. ſhe can- 

e have Execution; for the Loſs of a Husband 

the Cauſe of the Appeal. A Husband 

mot have an Appeal of the Death of His 

ie, but the Heir only. f 

The (c) Heir muſt be Heir Male, tho' He (c) 1 Inſt. 25. 
rives by a Female. For no Female, except a 2. & b. 

ife, can maintain an Appeal. And He muſt CORES 
Heir according to the Courſe of the Com- 182. 183. * 
on Law, and Heir at the Time of the killing 

His Anceſtor. If the Appeal is Againſt the 

eit as Guilty of the Killing, The next Heir 

ale ſhall Have the Appeal. If the Wife kills 

e Husband, The Heir fhall Have the Ap- 

al. But if the Perſon Kill'd hath a \V ife ſur- 

ring, The Heir ſhall not Have it, tho' She 

es within the Year. And if The Heir 

ies after the Death of the Anceſtor, Another 

ſir ſhall not Have the Appeal. 

d) An Appeal may be brought either By (d) 2 Inſt. 
riginal Vrit out of the Chancery, or By 3 

il. By Bill, in the King's Bench, Before i P. C. 179 
uſtices of Gaol-Delivery, if the Appellee is 19. 
Priſon before Them, or Before the Sheriff 

nd Coroner in the County-Court. But 

e dheriff and Coroner can only Take and 

nter the Appeal and Count, and proceed no 

ther, It muſt be Removed by Certiorari into 

be King's Bench. [See 3 H 7. ch. r.] An Ap- 

eal may alſo be brought before the Conſtable 

nd Marſhal, of a Felony done ont of the 

ealm, e) There can be no Appeal of Trea- (e) 3 Inſt. 5, 
2 ON 31, 132. 

H. P. C. 180. 
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the Death of Any other than 
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fon in Parliament; for It is ouſted by the, 


* 


4. ch. 14 


By Magna Charta, or 9 H. 3. cb. 34. No Man ſal 
taken or Impriſon'd, upon the Appeal of a Woman, 
Her Hugsband. p 


By Weſt. 1. or the 3 Ed. 1. ch. 14. The Acceſſory in 


Appeal thall not be outlam d before the Principal i 


tainted. 
By the Statute of Gbouceſter, or the 6 Ed. 1. ch. g, If 
Appellor Declares the Deed, the Near, the Day, the l 
the Time of the King, and the Town where the Faf 
done, and with what Weapon, the Appeal ſhall ſtand 
that He ſue within a Year and a Day after the Fall,” 


The Deed.——(f) Whether It was By Wou 
or withont Wound. If By a Wound, Fe 
Things are neceſſary to be ſet forth in 
Appeal. 1. In what Part of the Body d 
Wound was given. 2, Of what Length a 
Depth, ſo that It may Appear to the Cou 
that the Wound was Mortal. But If al: 
or an Arm is Cut off, there the Length 
Depth cannot be ſhewed. 3. That the Pa 
Wounded Died of that Wound. 4. It nu 
Appear that He died of that Wound with 
a Year and a Day after the Giving oft 
Wound. If without Wound, It is enher þ 
Weapon or without. By Weapon, as by Blot 
Bruiſing, G c. Without Weapon, as by Poylo 


ing, Drowning, Burning, Strangling, Ct 
In both theſe Caſes The Circumſtances mil 


be ſet forth. 
The Tear 
of the King. 


i.e. The Year of the Rey 


The Daz——The Natural Day containid 
. 24 Hours. { 
Done in the Night, You muſt ſay, In N 


And therefore If the Fact 
Ejuſdem Diei. The Killing muſt be Alledged! 


5. Laws of England. 1075 
the Day that One (g) Died, not the Day (g) 2 Inſt. 
e Wound or Blow. 318. 
Che Hour, (h) In the Count upon the —— — 
el one may ſay About Ten of the Clock, (oh eluft * 
zut You muſt not fay About the Dar 
or that the Wound or Blow was About 
bart of the Body. It is Difficult to 
jos the True Four, and not ſo of the 
y, Year, or the Part of the Body. And 

the Plaintiff in the Appeal is not Bound 
Prove the Preciſe Hour, or the Day, al- 
ged. In Inditments the Hour needs not to 
Aledged. Between, the Hours of Ten and E- 

is unintelligible, for there is no Time 
ween the Hours. i 
The Time of the King — (i) This is Added (i): Inſt. 379. 
withſtanding mention was made of the 
before, wherein the Blow, Cc. was Gi- 
; For here the Year wherein Death en- 
d is to be fhewn, That It may appear | 
at He died of the Blow, &c. within the 1 
ar and Day. Gy iq T 
he Towy —— If the Murder or Homicide | \ 
in a Town. Otherwiſe If out of a Town 
Place muſt be mentioned. If the Fact was 4 
ein a City, The Pariſh muſt be alledged. TY: 
in the Country, If a Pariſh contains ſe- 145 
al Towns, Alledge it in a Town. 1 
bat Meapon — (k) One certain Wea- (k) 2Inft.31 4 
muſt be alledged in the Count, yet If it be; jnſt. — = 15 
ved in Evidence that the Wound was given H. P. C. 265. 11 
2 any other Weapon, The Offender fhall 7 
ound Guilty. But upon ſuch a Count, or 14 
n lndictment, It cannot be given in Evi- | 14 
Ice that the Party was Poiſon'd or Drown d, 
where no Weapon at all was uſed; It 
ng Murder or Homicide of another Kind. 
e Of Evidence to the Petty Jury, * ? 

0 


- 
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Tho' this Statute requireth that the wy, 
pon be mention d, It muſt be underſty 
where One is killed with Weapon. 

S So that He Sue within a Year and 4 D. 
(1) 2Inft.320. (1) The Year muſt be Computed according 
4 Inſt. 185. the Calendar, and not according to 28 . 

to the Month; The Day is to be intended 
the Natural Day. By Common Law the J 
peal was brought within a Year and a D: 

If the next Heir of the Dead is within 4. 
He muſt Bring His Appeal of Death wit 
a Year and a Day, according to this A& 

(m) 2 Inſt. After the Fact — i. e. (m) After the Fel 
* . Committed By Homicide, or By the Deal 
: 4 , 42. not after the Stroke. | 

By the 3 H. 7. ch. 1. An Indictment may be Ti 
without Staying for the Appeal. 

Altho* The Principal or Acceſſary is Acquit with 
the Year and Day, They ſhall be Remanded to Pri 
or Let to Bail, until the Year and Day is out. 3 
whether They be Attainted or Acquitted, yet the W 
or Next Heir of the Slain may within the Year and [ 
(the Benefit of the Clergy being not before Had) pr 


cute their Appeal Againſt Them, Any ſuch Attainde 
Acquittal notwithſtanding. | 


If the Murderer is Acquitted upon 

Inditment or Found Guilty and Pardon | 

the King, Yet the Wife or Heir may Hi 

(9) 4RP-45» an Appeal. (n) But if the Party is fo 
2 Toft. 131. Guilty of Manſlaughter, and Hath the Bene 
H. P. C. 245. of His Clergy, No Appeal lieth. It is faidt 
Kely. 94,107, be Unreaſonable That the Appeal ſhould! 
108. terpoſe preſently after the Conviction, to pt 
| vent the Judgment and Execution in M. 
ſlaughter. For If That ſhou'd be Admit 

then an Appeal might Ten TROY 
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«cution upon a Conviction of Murder, as 

las Manſlaughter. 

(0) If there is an Indictment and Appeal (9); Rep. 30. 
pending together, The Judges ought to Keyl. 107. 


ns oceed firſt upon the Appeal, if the Proſe- 
Da mor Deſires it, and Proſecutes without 
led aud. The Indictment may be prefer'd to 
* e Appeal, If the Court ſhall find that there 


like to be a Faint Proſecution of the Ap- 

al, in order to acquit the Party. For the 

equitral upon a Faint Proſecution will 
_ = =»; M 1 - a 

One Standing (p) Mute in an Appeal of (p) Kelty. 37. 
urder hath the ſame Judgment as on an In- n 
ictment. 

(q) Evidence Given for or Againſt the De- (q) 15id. 325; 
ndant in an Indictment, is no Evidence in 

If One is Acquitted He ſhall have His Da- 

ages againſt the Appellant. [See Weſt. 2. or 

3 Ed. I. cb. 12.] 

The Jury may Find the Defendant Guilty 

{ Manſlaughter, or not Guilty Generally. 

In an Appeal of Murder the Defendant 

Found Guilty of the Murder, Judgment is 

[hat He ſhall be Hanged; and the King 

not Pardon it. [See Of Pardon and 

fulgment infra; And Danverss Abridg. Tit. 

Iheal, 488, Cc.] 


VI. (r) There may be an Information for Of Informa- 
be King Againſt a Criminal as well as an In- tions. 

ctment, whereby a Pecuniary Mulct, or (Fac 
ther Penalty, may be inflicted, _ | 


An 


2098 An Inftttate of the Book 5. 


(s) Terms of An () Information for the King is the ¶M te 
the Law. ver. with the Declaration of a Common pe A 
Informations. It is not always exhibited Directiy by Ne t 
King, or His Attorney General, or the . 5 
of che Crown-Offiee (who is a Coroner, N ere t. 
| an Attorney for the King, Cc.) but fomeMilne ; « 
| by a Common Perſon, who Informeth a, ifſhny C 
i for the King as fot Himſelf, upon ſome pi ver 
| Law or Statute, This is Different from 
4 Action on a Penal Statute. = jr the 
4 Information may be alſo for Offences i © © 
| Miſdemeanors at Common Law ; where the Hf. 
| fender is liable to pay a Fine to the King, ate 
| When the Clerk of the Crown exhibit WM vith 
| Information, Ic is Generally by Order Ares 
| Court. But when the Attorney General d F 
| it, It is Ex Officio. un, o 
43 | the ( 
. By the 18 Eliz. ch. 5. Every Informer upon a Penal Word, * 
} tute ſhall exhibit His Suit in Proper Perſon, and pu to R 
|: the ſame by Himſelf, or His Attorney, By Way of bis A 
mation or Original Action, and ſhall have no Deputy, His ! 
A Note of the Time of Exhibiting the Informa the 
ſhall be Taken, and from thenceforth It ſhall be accoun 
a Record; before which Time no Proceſs ſhall ifſu +. + 
upon it. And upon Every ſuch Proceſs the Inforns Jo 
Name ſhall be Indorſed, and alſo the Statute upon ing 
the Infoatnation is Grounded. wo Þ 
No Informer ſhall Compound with the Defenuffie C 
before Anſwer, nor after Anſwer, but by Conſent of WF 
Courr, on Pain of the Pillory and 10 1. Cc. If He | 
continues or is Nonſuit, &c, The Court ſhall gire t 
Defendant His Cofts. pro 
This Act ſhall not Reftrain Officers who have u up 
ly ufed to exhibit Informations; nor to Informations fncip 
on the Statutes of Maintenance, &c. as to the Pat 
Grieved, nor to Perſons to whom Any Forfeiture 50 I 
ven in Certain. 0 9 
et 1 
at ef 


dee the 29 Eliz. ch. 5. in Fine. And p. 939. 
Alſo the 31 Elix ch. 5. 21 Fac. I. ch. 4. 
ere the Offence ſhall be laid in the proper 
a1, p. 961. ante, and again the 31 Eliz. ch. 5. 
ere the Information ſhall be brought in Due 
me: the 21 Fac. 1. ch. 28. For the Repeal of 
ny Obſolete Statutes, whereby Informers 
| vex the People. . 


the 4 0 5 &. M. ch. 18. The Clerk of the Crowy- 
of the King's Bench ſhall not, without Expreſs 
er in open Court, file Any Informations for Treſpaſs, 


bel y, or Other Miſdemeanors, before He Hath taken 
g. wiizirce of 20 J. Penalty of the Informer to Proſe- 
bis r with effect; and to Abide ſuch Order as the Court 
der direct, and pay Coſts to the Defendant upon Failure 
| ({Foſecution, or if upon Trial the Court ſhall think 


o Allow them. This Recognizance the Clerk of the 
wn, or a Juſtice of Peace of the Place, may Take; 
the Clerk of the Crown ſhall enter the ſame upon 
rd, and File a Memorandum in His Office for All Per- 
to Reſort to without Fee, 

is AR ſhall nor Extend to Informations in the Name 
His Majeſty's Coroner, or Attorney, commonly 
the Mafter of the Crown- Office. 


dee the 9 Ann. ch. 20. To make the Pro- 
lings upon Informations in the Nature of 
Mo Warranto more ſpeedy and Effectual. 
te Of Actions upon Statutes, p. 936, 937. 


proceed to the Arraignment of the Priſo- 
upon Indifments and Appeals, whether 
acipal or Acceſſary. 


the Priſoner does Appear to be Trie 


I 


Il An (t) Arraignment (From Avraigner, Of the Ar- 


ſet in Order) of a Priſoner is to take Care taignment of 
d. the Criminal. 
3 


to Hold up His Hand at the Bar, for the (t) 1 Inſt. 
Cer. 262, b 253.2. 
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Certainty of the Perſon, and to Plead  { 
ficient Plea to the Indictment. The Priſo 
is to Hold up His Hand only in Tre; 
and Felony ; and then upon His Arraignny 

(v)2 Inſt. His (u) Ferters are to be taken off 
312 34 36 (w) If the Principal is Acquitted, or C 
ir p. C. 212. vict of Manſlaughter, or Se Defendend, 
(w) 3 Inſt. Before Attainder Hath His Clergy, ct 
139. Pardon'd, or Dies, the Acceſſary ſhall no 
H. P. C. 221, Arraign'd. {Burt ſee the 1 Ann. cb. 9. 5 Aw 
IP 31. which are taken Notice of p. 667. Bul 
ch. 2. Concerning Principal and Acceſſary. | 
which Statutes The Antient Law Concer 
Arraignment of Principaljand Acceſſary ij v 
much Alter d. See Dalt. ch. 185. 9. fl 
516, 517. For the Solemnity of the Ana 
ment and Trial of a Priſoner. ] 


Of the Beha- VIII. The Priſoner either Stands Mz, 
viour of the Confeſſes the Fact, or Pleads upon His Array 


Criminal up- mere 
His Ar- g | 
— 1. If He Stands (x) Mute, or Anſwers 


thing at All, It ſhall be Enquir'd wheth 
— 225 He Sands Mute on Purpoſe, or whet 
2 Iafl. 177, He is Dumb. If He Stands Mute out 
178. Stubbornneſs, or if He Hath Cur out 
— . Tongue, or He does not Plead 4 Diredtly 
Kely. 36, 37. the Fact, or does not put Himſelf uponal 
(y) Inft2: al by the Country, He ſhall be E tot 
1 5 Penance. (y) The Penance in Caſes of Þ; 
(z) Keyl, 27 Treaſon and Felony is the Pain Fort & Di 
18. with Forfeiture of Goods. (z) But Before: 


Judgment paſſes The Court Orders His Thun 


+ Idem eſt Nibil Dicere, & Inſuficienter Dicete. 11 


ly Vo 


hg Laws of England. 08, 


be tied together with Whip-cord, and to 
Drawn together by the whole Strength of 
vo Men, to Give the Criminal a Taſte of 
e bain ro be Endured, if He will not then 
omply. If He Continues Stubborn, The, 
| ) Judgment of Pain Fort & Dare is, by the e 
ommon Law, That the Man or Woman of 5 1 . 
all be Remanded to Priſon, and laid there "I 
ſome Low and Dark Room, where They 

e to lie Naked on the Ground, with Hands 

Legs Extended; and there ſhall be laid 

jon their Bodies as much Weight as They 

n bear, and more, till they are Dead. [See 

H. 1. cb. 12. and the Expoſition thereof 2 5 
177, @c.] (b) This Puniſhment ſoma Have“ iTnft.391, 
dured in Felony, becauſe It Works no At- * 

inder, or Forfeiture of Lands, or Corrup— 

on of Blood. But upon Standing Mute in 

ie of High Treaſon, The Criminal ſhall 

we ſuch Judgment, as if He had been Con- 

ted by Confeſſion or Verdict. (c) And fo (c) 2 Iuſt. 

s in Caſe of an Appeal of Death [ Sce the 17 5 8 
4 Vz. eb. 9. 1 Ann. ch. 9. where a Pri- Keyl, 37 hs 
ner ſtanding Mute loſeth Clergy. And fre © 

H. 8. ch. 2. For Felony within the Verge. ] 

d) The Statute of Weſt. 1. does not Extend to (d) 1 Inſt. 
gh Treaſon or to Petit Treaſon, the High- 391. a. 
Offences, or to Petit Larceny, the Low- 2 Inſt. 177. 
fof All Felonies. (e) But If One Arraigned d.) lad 21, 
r High Treaſon, or Petit Treaſon, chal- II. D _ 
dgeth peremptorily Above 35, He forfeiteth 
s Goods, and Judgment of Pain Fort & Dure 
all be Given Againſt Him, as One That Re- 
eth Trial. | 


2] 


Vol. II. Aa a a 2. If 
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(f) H. P. C. 
228, 243. 


(g) H. P. C. 
243 


Court has Nothing more to do than to pr 


An Inflitute of the Book I 
2. If the Priſoner Confeſſes the Fact, th, 


ceed to * Judgment againſt Him. [See 0 
Fudgment, infras | 


3. If che Priſoner (f) Pleads upon His 4. (| 
raignment, He either Pleads San#uary, ti In 
Benefit of the Clergy, Demurs to the IndictmenMl xi 
Pleads in Abatement or in Barr, or He Pleal te 
the General Iſſue. | 
| 1. The Plea of Saadtaary with Abjuratimi qui 
Taken away by the 21 Fac. 1. ch. 28. as b 


fore Obſerved. [See the Expoſition of Mays 
Charta, ch. 29 ſupra, p. 105 1.] 

2. Or He Pleads the Benefit of the ClryMtel 
But the Uſe is not to put the Offender A 
Pray the Benefit of the Clergy till He Hen 
otherwiſe Pleaded, [See Of the Benefit of ti 4 
Clergy, Book 3. cb. 2. where the Particular Mad. 


| Fences are ſet down, in which the Benefit M4! 


the Clergy is Allow'd, and where ouſted bWCGoo 
A& of Parliament. ] lice 

3. A (g) Demurrer is when the CrimingM(k) : 
Joyns iſſue upon a Point of Law in an leai 
dictment, allowing the Fact to be True, Nö fo 
laid in the Indictment or Appeal. If the Hefe 
dictment, or Appeal, proves to be Good rer 
Law, in the Opinion of the Judges, Ig: 
proceed to Judgment and Execution, as ift 
Party had been Convicted by Conteſuon ( 
Verdict. ¶ See again Weſt. 1. ch. 12. 2, 

4. In Abatement, as that there is a MiſnomMThar 
in His Chriſtian or Sirname. It che Prise 


—— _ | Appe 


Conſeſſas in Fadicio pro Judicato Habetur. 4 Bo 
Cum Cenfitente M.1us ejl Agendum. 11 REP. 30. 4] | 
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pleads Miſnomer of His Sirname to an Ap- 
peal, It goes in Abatement. But in Caſe of 
an Iadictment, He ſhall be put to Anſwer to 
the Treaſon or Felony. Miſnomer in the 
Chriſtian Name goes in Abatement to an 
Indictment : But then the Priſoner muſt give 
His True Name, and By That Name He may 
de forthwith Indicted. 

5 Or He Pleadsin Bar, as Auterfoits Ac- 
quit, Anterfoits Convict before Judgment, Au- 
rfoits Attaint, or a Pardon. 

. (h) Auterfoits Acquit, i. e. That He was (4) St. P. C. 
heretofore Acquitted of the ſame Treaſon or 105. 
Felony. (i) In an Appeal of Death Aurerfoirs 3 Inſt. 213. 
fequit upon an Indictment of the ſame Death, — P. C. 244, 
s no Bar. [ See 3 H 7. ch. 1.] But Auterfoits 95 Inſt. 


oft in an Appeal, is a Good Bar to an In- 213, 214. 
O ädtment, unleſs the Appeal was Erroneous in 4 Rep. 44, 47. 
fit I obſtance or By a Wrong Perſon. It is no © 

ed WW Good Plea upon a Void lndictment, when In- 


tied again; nor if One is Heretofore Acquit as 
(k) Principal can it be a Bar to an Indictment (k) Kely. 25, 


n In:cainſt Him as Acceſſary After the Fact. (I) If It 26 

ue, found That One Kill'd Another in His own — 1 
hel Defence, He is Acquitted of the Felony for wy 41 4 
20d Iker. (m) Acquitted of Burglary and Steal- (m) Kely. 30. 


Ing the Goods of One Man, may be Indi- 

td for Felony for Stealing the Goods of 

other out of che ſame Houſe. 

2. Auterfoits Convict before Judgment, i. e. 

bat He was Heretofore Convicted. (n Au. (5) z luſt 214. 
Irfoits Convict by Conſeſſion or Verdict of 44 Rep. 9 84 
anſlaughter in an Indictment is a Bar in an ag, 46. 
Appeal of Murder; for the Fact is the ſame H. P. C. 247. 
1 Both, tho' the Offences differ in Degree. Kell 99, 93, 
ur Auterfoits Acquit upon an Indictment, 
here no judgment is Given, is no Plea. ¶ See 

Aa aa 2 the 
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ve Another Judgment. If One is adjudged 
o the Penance Pain Fort & Dure, Yet He 
nay be impeach'd for Any former Felony, 
decauſe the Judgment of Penance was not 
given for the Felony, but for Contumacy. 
(y) Beſides the Penance is no Attainder. (u) 1 Inft. 
4. One may Plead a Pardon in- Bar. (w) A 70) ” 6 
Pardon (Perdonatio) is a Work of Mercy where- — hy 
by the King either before Conviction or Al. 
ainder, or Afterwards, Forgiveth Any Crime, 
Offence, Puniſhment, Execution, &c. Par- 
dons of Treaſon, Felony, &c. come from the 
king ; who By the Common Law had Power 
to Pardon All Offences ; but this Power is 
Reftrain'd by Statutes. | 
A Pardon is either of Courſe or of Grace. 
Of Courſe and Right, as for a Perſon Con- 
n& of Homicide Se Defendendo, or By Chance- 
_ [See 6 Ed. 1.ch. 9.] 
Of Grace, where ſome Things are Required 
for Their Allowance by the Common Law and 
by Statute. By Common Law, as when They are 
Conditional, and not Abſolute, as Upon Con- 
dition of Tranſportation, &c. By Statute, For, 


By the 13 Rich. 2. Stat. 2. ch 1. In a Pardon of Mur- 
der, Rape or Treaſon, The Offence Committed muſt be 
ſeifed in the Pardon, Otherwiſe it ſhall not be Al- 
wd. [See 16 Rich. 2. ch. 6. ] 


(x) A General Pardon of All Murders, (5) 3 Inſt. 
Robberies, Cc, is not Good, without Reci- J. 


al of the Inditment and Conviction. „ 


By the 5 C 6 W. G M. ch. 13. The Statute of the 
10 Ed. 3. ch. 2. For Finding Sureties for the Good A- 
beating, upon a Pardon of Felony, is Repeal'd. 

Provided, That If Any Charter of Pardon is Pleaded 
for Any Felony, the Juſtices before whom ſuch Pardon 
ſhall be pleaded, may At their Diſcretion commit ſuch Per- 

Aaaaz fon 


1936 


(y) 3 Inft. 
233, 234. 
H. P. Ei 2505 
252. 


(2) 5 Rep. 50. 


(a) z Inſt. 233. 
cb) 3 Inſt. 


233 234 


(c) 4 Rep 43. 
4 Inſt. 235, 
239. 


Cd) Pult. 88. 
Ke)y. 25. 


Ar Inftitute of he. Book l 


ſon till He enters into Recognizance, with Two ſy. 
cient Sureties, for His Good Behaviour, for any Time not 
exceeding ſeven Years. 

Feme coverts and Infants ſhall Find Two ſufficient Sure. 
ties only. 


Pardons of Grace are either (y) General or 
Particular. 1. General, either By Ad of Par. 
liament or By Charter of the King. A Gene. 
ral Pardon By Ad of Parliament muſt be ta. 
ken Notice of by the Court, If It is Abſo- 
lute, tho' the Party does not Plead it. But If 
It Hath Exceptions of Offences or Perſons, 
The Court cannot take Notice of it ; neither 
can the Party have Benefit thereof, unleſs He 
Pleads That He is none of the Perſons Ex- 
cepted. But commonly Advantage is Given 
to the Offender by the Act it ſelf without 


Pleading. (2) A General Pardon is to be None 
Taken moſt Beneficially for the Subject, and Mp;: a; 
moſt Strong Againſt the King. The Charta A 


of the King muſt be always (a) Pleaded. 2, 
(b) Particular, as at the Coronation, or at Any 
other Time, of Any Offence, as alſo of any 
Exemplary Puniſhment. It needs not any 
Writ of Allowance, (viz.) That He has found 
Sureties. [See 5 & 6 W. & M. ſupra.) But I 
muſt be ſhewed under Seal. 

The (c) Acceptance of a Pardon is an Ar- 
ex of Guilt; and He that Pleads It Con- 

eſſeth the Fact. 

(d) Gloves are Due to the Judges on Allows 
ance of a Pardon. If a Peer hath a Pardon, 
He muſt plead it before the Judges where Hs 
is Indicted, | 


oP; 


e brat! 


——— 
o 
- 4 


IV, 


ſufß. 
e not 
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[See a Form of a General or Particular Par- 
n, 3 Inf. 234, 235. And ſee 4 Geo.ch, } 


Let us now ſee where The King Cannot 

don 

The King (e ) Cannot Pardon the Defendant (e) zInſt 237. 
nan Appeal of Death, whether Attainted by H. P. C. 21. 
Jucawry or Judgment; for the Appeal is at 


w — 1 —¹˙1 
«= 2. E gt” — - 


— 
—— 


— * - — 
— — — 


dure. 


_ 


. 

N ö 
: al | 
ii 
of 
1 | 
4 
N 1 


ta- Nie suit of the Party. But if in Appeal of Mur- 
blo- er The Defendant is Found Guilty of Man- 
il hughter, The King may Pardon the Burn. 
ons, Mog of the Hand; for That is Collateral, and 
= the Statute of the 4 H. J. ch. 13. 

0 


A Pardon of All (f) Felonies extends only to cg) 1 1,6, 
ommon Felonies, and not to High Treaſon. 351. a. 


ven A Pardon of all Felonies is no Bar to Exe- 3 — 15. 
out Mfrtion, if a Felon is Attainted. And a par- 7 . 
. jon of All Attainders is not Good, without a 5: 

an 


zrdon of the Felony. 


0 A Pardon of All Felonies does not extend 
2. Wo Piracy. | 

A Pardon After Attainder does not Reſtore 

e Blood. That muſt be By Parliament. | See 

* Df Reftitution, infra. ] 


g) The King cannot Pardon a Common Nu (8) 3 lat. 
lance, nor a Recognixance to keep the Peace 237. 235. 
before the Peace is Broken; nor an Informer s 

Part upon Any Penal Statute After the Action 

b brought by Him, Cc. 

When Sentence is Given in a Cauſe Pro Re- 

ſnmatione Morum in the Eccleſiaſtical Court, 

end Coſts Tax'd for the Plaintiff, tho' the 

King may Pardon the Offence, He cannot 


LO ET 


| g) Nin Poteſt Rex (iratiam Ficere Cu Injuiia Alicrum. 
adton, Lb. 7 fol. E 22. 3 Int 230, 237. 
Aa aa Par- 


1088 An Tuftitute of the Book HN. 
ch) 5 Rep. go, Pardon as to the (h) Coſts; becauſe a Panic iifle n 
51. 1 lar Intereſt is veſted in the Plaintiff by Tau reer i 
3 Init. 23% ing the Coſts; which He hath a Righ 0 
2 Cro. 199. 4 gut enn 
2 Roll. Abr. tho the Day of Payment of Them 15 aſſign 
178. after the Date of the Pardon. 

2 Ventt. 194. A Suppreſſion of Truth, or a Falſe Su 
geſtion, doth avoid a Pardon. (See 27 E; 
Stat. 1. ch. 2.] For the King was not Righ 

ly Inform'd. 


By the 1 70. C M Seſſ. 2. ch. 2. | No Pardon under th 
Great Seal is pleadable to an Impeachment By the Kul 
of Commons. | | 


Divers Acts of Parliament have Reſtrain 

the King's Power of Granting Charters ( 

Pardon in ſeveral Cafes. But It is thong 

that the King may Diſpence with theſe $t; 

tutes by a Non Obſtante, be thoſe Statutes Gt 

(i)3 1nft.236. _ or Special, (Q.) and fee 1 V. & N. S 
47 66. 2 | 


(e) H. Pp. C. Thus far of Pleas in Bar. | 
254. 6. One may Plead the General Iſſue. (k) Th 
General Iſſue is a Plea to the Fact, Not Gul 
It You take Iſſue, the immediate Conſequend 
is a Trial. | 
Of Trial in 
Criminal IX. I have Deſcribed Before what is men 
Caſes. By Trial, [See Of Trial, ch. 4. ante.] Here it 
Criminal Caſes It is either By Peers, or N 
(1) rInft. 156, the Country. 
b. 294. a. 1. The Trial of a (1) Peer of the Realm mul 
2 Inſt. 49. be By Per Pares, By His Peers. [See the Manne 
4 lauf. 23. of this Trial in. Stamford, Lib. 3.ch. 1. 3 bf 
Kely. 54, 55, 28, 29, 30, 31. The Method of Trial ol 
56, 57. Peer differs from the Trial of One under t! 
Nobility. For, 1. There may be 12 Pcer:0 
Above, to Try the Fact. 2. The Trial mi 
be in any County of England. 3. The Pee 
2 
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» yet Sworn upon the Trial. 4. Where a 

er is Arcaigned of Treaſon or Felony, He 

Lnnot Challenge Any of His Peers. 5. They 

re their Verdict in the Abſence of the Pri- 

ner, 6. In the Caſe of High Treaſon, All 

ke Judgment is uſually Pardon'd, Except the 

heading. 

If a — of Parliament does not Appear 

ad cannot be Taken, He ſhall be (m) Out- (m) 2 Inſt. 49. 
yd by the Coroner. = 3 Int. 31. 
He ſhall not be tried By His Peers but 

ly at the Suit of the (n) King upon an In- (u) 2 faft-g8, 
itment of High Treaſon, or Miſpriſion of 49, 30. 

he fame, Petit Treaſon, Murder or other Fe- — 1 
my or Miſpriſion of Felony. And Here He 1 1 9 
mot waive His Trial by His Peers, and St. P. C. Lib. 
e Tried by the Country. In the Caſe of 3. ch. 1. 
emunire, & c. tho” It is at the Suit of the 

ing, He ſhall be cried by Freeholders. And 

din an Appeal of Felony at the Suit of the 

ty. And tho' One is Noble, yet if He is 

ot a Lord of Parliament, He ſhall be Tried by 

reeholders, as a Lord of Ireland, France, Cc. 

Ind ſo It muſt be with a Son of a Duke, 

larquis, Earl, Cc. if He is no Lord of Par- 

lament, 
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By the 20 H. 6. ch. 9, Dutcheſſes, &c. for Treaſon or Fe- 
ay ſhall be tried by ſuch Peers as a Nobleman, Peer 
if the Realm. 


(o) If a Woman Noble by Marriage, (o) 2 Inſt. go. 


arries One under the Degree of Nobility, 
e ſhall be Tried by the Country. 


By 
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(p) St. P. C. 
153. 
3 loft, 31. 


(p)2 Rep. 93. 
6 Rep. 47. 
3 Inſt. 135. 


An Inſtitute of the Book! 


By the 7 . 3. ch. 9. Upon Trial of Any Peer or b. 
eſs for Treaſon, or Miſpriſion, The Peers who have 
Right to Vote in Parliament ſhall be ſummon'd 20 D. 


at leaſt before the Trial, Every ſuch Peer taking tl 8 
Oaths made x & M. and alſo Subſcribing and Repeatn mit 
the Declaration mention'd the 30 Car. 2. 3 


If the King Pleaſes, A Peer indicted 
Treaſon, &. may be Arraigned in (p) bar 
liament; and then the Lords Spiritual mut 
withdraw, and make their Proxies. [See ( 
Biſhops, Book f. ch. 4. p. 73. and Of the Come 
the Lord High Steward, Book. 4. ch. 1. p. 7% 


787 


2. Trial By the Country (Per Patriam) is 
Trial By a Fury of 12 Men, call'd the Pu 
Fury. [See of the Grand Fury Tit. Of Indi 
ments, ante. | Now to Know the Law Con 
cerning Petty Furies, It may be proper tt 
Enquire In what County the Iſſues ought to hi 
Tried; and then what is the Proceſs Againſt th 
Petty Fury ; Of Challenges to the Peity Jury 
Of the Evidence given to Them, and of The 
Verdict. Almoſt ſuch a Method was Propoſe 
in the former Chapter Concerning the We 
of Trial By a Jury in Civil Caſes p. 1018. 

I. The Iſues in Criminal Caſes Regular] 
ought to be Tried in the (q) County, where th 
Offence was Committed. But Several vt 
tutes have Introduced an Alteration of thi 
Law: in ſome Capital Caſes. See Of the Cour 
of Chivalry the 25 H. 8. ch. 13. 35 H.8.c 
2. F Ed. 6. ch. 11, 12 V. 3. ch. 3. For Tru 
ſons Committed out of ihe Realm. 


(q) vs: Quis Delinguit, Joi Panietur. 2 Rep. 33. 
Rep. 47. 3 Inſt. 34, 80. F 
4 
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che Court By Commiſſion accord ing to the 
me of the 28 H. 8. cb. 15. For Treaſons 
| Other Capital Offences Committed at 
see alſo 1 Arn. ch. 9. For Trial of 
ins and Mariners Deſtroying Ships. 4 
h. For Trial of Pirates, Felons and 
ers by the 11 & 12 V. 3. ch. 7. 11 & 12 
ch. 12, For the Trial of Governors of 
nations, &c. 10 Ann. ch. 10. For Trial of 
ers and Soldiers, that either upon Land 
of Great Britain, or at Sea, hold Corre- 
ndence with a Rebel or Enemy, &c. and 
5, 820, 821 

u Indictment being Found in the Proper 
unty, It may be (r) By Special Commil- cr) 3 Inſt. 27. 
ſſon heard and Determined in Any Other 
unty, But the Trial muſt be By Jurors of the 
per County. And this is Warranted by the 
uſe of the Common Law. And If One is In- 
ted of Treaſon, He may plead a Foreign Plea, 


4 "WM it ſhall be Tried in the Foreign County. 
US. : & 2 Pb. & M. ch. 10. infra. | But in Petit 
Ju alon, Murder or Felony, It ſhallbe Tried 


the County, where the Indictment was 
ken ; unleſs this is altered By Special Com- 
lion. | See 22 H. 8. ch. 14. ] 


the 1 & 2 Ph, & M. ch. 10. All Trials Hereafter to 
Rad for any Treaſon, ſhall be according to the Courſe 
de Common Law. 


ound this Statute All Trials of High Treaſon, 
$. Mit Treaſon or Miſpriſion of Treaſon con- 
714") to Law (as the 33 H. 8. ch. 23, &c.) are 


rogated, Therefore an Alien that liveth 
ler Protection of the King, there being 
lity betwixt the Two Kings, ſhall be tried 
High Treaſon according to the C_ 

aw, 
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Petit Treaſon, Murder and Felony, if! 


An Inſtitute of the Bot 


Law, and not Per Medietatem Lingug, 3 


Deſires it. 


By the 2 & 3 Ed. 6 ch. 24. Where Any One]; 
Joniouſly Stricken or Poiſon'd in One County, ang y 
of ſuch Stroke, or Poiſoning, in Another County, an 
dictment thereof found by Jurors of the County whe, nd. 
Dies ſhall be good in Law, And the Juftices af 6 
Delivery, and Oyer and Terminer, in the County y 
ſuch Indi&ment is Taken, as alſo The Juſtices g 
King's Bench, before whom ſuch Indictment is Remo 
may Proceed thereon, as if ſuch Stroke, Poiſonin 
Death had Happen'd in One and the ſame County, 


But Quære If the Fury muſt not come bon: 
Both Counties ? 


Alſo an Appeal may be commenced, taken and ſuel 
the County where the Party ſo Stricken or Poiſon'd | 
die, as well againft the Principal as Acceſſary, in y 
ſoever County ſuch Acceſſary be Guilty thereof, &. 

Where Any Murther or Felony is Committed in "not 
County, and more Perſons are Acceſſaries to it in 
other County, An Indictment Found Againſt ſuch Ad 
fary in the County where ſuch Perſon is Acceſſary, ( 
be Good in Law, as if the Principal Offence had 
Committed in the ſame County, &c. | See 3 Inþ.1 


136. 9 Rep. 117, 118. Book 3. ch. 2. Of? ppea 
cipal and Acceſſary, p. 667. ] 


By the Los. 1 ch. 11. (Againſt Polygamy) The Patt 
Offending {hall Receive ſuch Trial and Execution, 
ſuch Perſon or Perſons ſhall be Apprebended, as if the ( 
fence had been Committed in the County, | See il 
Rep. 79z 80, Oe Quere. ] 

By the 34 4 FV. 3. ch. 9. Perſons Indicted for Ste 
Goods in Any County, and thereof Convicted, &. 
be? Excluded the Benefit of the Clergy, If It appears! 
the ſaid Goods were taken in Any other County, in 
Manner, as if the ſaid Perſons had been Convidted) 
Jury in the County, where the ſaid Goods were tur 


> 


[See p. 679 ] 


. 
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the 1 Geo. ch. Perſons Guilty of High Treaſon 
de Tried before ſuch Commiſſioners of yer and 7er- 
„and in ſuch Counties, as the King ſhall Think fit, 
[awful Men of the ſame County, as if the Fact had 
n Committed there, Ce. 


This Act was made after the Rebellion in 
gland, and Extends only to Perſons in Arms, 


0. 


2 As to the Proceſs Againſt the Petty Ju- 

„have ſpoken of it before [See Of the 

x: to Bring in the Jury, ch. 4. ante, pag. 

18. and St. P. C. 154. b.] At the Quarter- 

ons a Precept goes to the Sheriff to Sum- 

on 2 Petty Jury. 

The Juſtices of Goal Delivery may Have (4) H. P. c. 
heir Panel Return'd by the Sheriff, with. 256. 

t Any Precept, by bare Award. But Juſtices Keyl. 7. 

yer and Terminer, or Juſtices of the Peace, 

mot make Their Venire Facias to Try an 

ue Returnable the ſame Seſſions; but Juſtices 
Gaol-Delivery may. 

(t) If a Full Jury does not Appear, or if (t) St. P. C. 
bey are Challeng'd in an Indictment or Ss: 

ppeal, There may be a Tales. [ See Of the Ju- H. F. C. 257. 
ch. 4. 1020. ante. 

(u) The Sheriff uſually Returns 50 or 60 (u) Keyl. 16. 
tors, becauſe of the Challenges that may be 

ade to Them. See Weſtm. 2. ch. 38. For 

ml Cauſes; the 7 C8 FV. z. cb. 32. For 

meſhire 3 and Of the Jury, ch. 4. ante. ] 


by the 3 H. 8. ch. 12. The Juſtices of Gael-Delivery, or 
Wices of the Peace (1 Quorum) in their Open Seſſions, 
ay Reform the Panel Return'd by the Sheriff to En- 
lire for the King at Diſcretion 5 and the Sheriff ſhall 
turn the Panel ſo Reform'd; [See the 33 ff. 6. ch. 2. 
If Lancaſhire, ] 


By 
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made, or for Miſpriſion of Treaſon, ſhall Have — 


(w) IInſt. 
156. a. & b. 
2 Roll. Abr. 
645, 646. 
(x) St. P. C. 


157. 
1 Inſt. 157. b. 


der, or Felony, ſhall Challenge Peremptorily Above the Nun 
ber of 10. 


muſt do) but it is Time enough after the Je 


dictment or Appeal might have Challenge 
35, which was under the Number of Thi 
Juries. 


An Inflitute of the Bodk H; 


By the 7 W 3. ch. 3. All Perſons Indicted ot 
Treaſon, whereby Any Corruption ot * in. 


, 


of the Jurors, who are to Try them, Two Days at | 
before Their Trial. [See 7 Ann. ch. 21.] 


3. Of Challenges to the Petty Jury [See ( 
Challenges, cb. 4. p. 1020. ](w) In Caſe of Life a 


Death the King may Challenge the JM Is C 
for Favour, but the Priſoner cannot. Ang Wen, 1 
to the (x) Polls, The Challenge may be eiii ered 
Peremptory or for Any Juſt Cauſe. A Peron The 
tory Challenge, or without Cauſe, is not e. 
lowable, but only in Caſe of Life and Dea Se 


and then It is reſtrained to a certain Numb 
as will preſently appear. A Challenge N © 
Fuſt Cauſe is not at all Reſtrain'd. This m: 
be for Inſufficiency of Eſtate. [Seeq4 & 5 . 
M. ch. * For Default of Hundredors by 
fore Four are ſworn, Cc. | See 4 & 5 Ann nne 
16, ] For Unindifferency,; & c. | See p. 1022, 102} 


By the 33 Ed. 1. The King ſhall not Challenge wi 
out Cauſc. 


This the King might Have done at C; 


men Law. He need not ſhew the Caule « 
Challenge Preſently (as a Common Perl 


ruſa of the Panel. 
A Priſoner at the Common Law upon an IfMenc: 


But, 


By the 22 H. 8. ch. 14. No Perſon Arraign'd For Mw 


It 
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He doth, the Challenge ſhall be (y) Over- (y)zInt.228. 
led, and the Party ſhall be put upon His H-P. C. 250. 
ial, But | 

Ir the 3 & 4 N. & M. ch. 9. Felons that Challenge Pe. . 


pptorily above 20, ſhall loſe the Benefit of the Clergy. 
Fen Aun. ch. 9.] . 


1 


F H 
may 
a ( 


In Caſes of High Treaſon and Petty Trea- 

, The Peremptory Challenge of 35 is re- 

red by the x1 & 2 Ph, & M. ch. 10.] 

There muſt be no Challenge On Trial By 

) Peers. ; 
dee the 3 H.7.ch. 14. Concerning the Com- 998. _ 
aling and Imagining to Kill the King or 3 1nft. 27. 
Iny of the Privy Council, where there is No Key. 54. 
jallenge to be Allow'd but for Malice. 

He that will Have Advantage of Trial per 

uictatem Lingue muſt (a) pray it; for He (a) St. P. C. 
not Have Benefit of it by way of Chal- wh 8 | 
nge. (Du) There is no Medietas Lingue to 
e allow'd in High Treaſon [See 1 & 2 Ph. & 

ch. 10.] e/Egyptians are excluded from it by 

he 1 & 2 Ph. & M. ch. 4. [See the 27 Ed. z. 

8. 28 Ed. 3. ch. 13. 9 H. 6. ch. 29.) 


WW. 
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Cy 
lc , Of the Evidence to the Petty Jury. [See 
* H Evidence in Civil Cauſes, cb. 4. p. 1924, 
e Pe 


1025, 1926, Cc. ante 
Every One ſhall be Admitted to give Evi- 


ace for the King, but always upon Oath. 
* And Regularly (b) One Witneſs is ſufficient, (b) Kely. 49, 
r 


were the Trial is by a Jury; [ But Quære, and . 
and ſee 3 Inſt. 26. and the Statutes, infra. | 


Bb IE. B27 TW In res — — ——— —H—ũ— 


(b) In Criminalibus Probationes D:bent eſſe Luce Clariores, 
Inſt. 25, 209. | 


Upon 
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Upon an Indictment for Battery, & c. the pa 
Gfieved may be a Witne/s Againſt the Defen 
dant, becauſe the Proſecution is at the Suite 
(e) 1 Inſt. 6. the King (c) A Wife cannot be a Witneſs Again 
b 112. a. Her Husband, or a Husband Againſt His wif, 
H. P. C. 263. except in High Treaſon, as hath been ſaid, 
Raym. 1. and fee Book l. ch. 6. p. 101. and c. 4. ſup p. 1027 
But an Infant of Nine Years of Age, hal 
been Allow'd to be Examin'd in ſome Caſe 
cd) Kely. 12, (d.) A Commiſſioner in a Commiſſion of Ga 
17, 18, 33. Delivery, &c. for the Trial of a Priſone 
may come from the Bench, and be a Witneſ⸗ 
and give Evidence Againſt a Priſoner, (; 
federates in the ſame Treaſon or Felony, mz 
be Witneſſes againſt their Companions. By 
a Promiſe of Pardon to a Confederate 9 
Condition to give Evidence Againſt the Ref 
may take of the Force of His Evidence, if | 
(e) kely. 55, does not wholly diſable Him. (e) If a Wit 
neſs examin'd before the Coroner dies, ori 
unable to Travel, and Oath made thereo 
his Examination may be read, the Corone 
making Oath that ſuch Examination is th 
ſame which he took upon Oath. Thus It i 
a Witneſs Examind by the Coroner, who 
detained by Procurement of the Priſoner [& 
Of Witneſſes under Evidence, ch. 4. ante, ji 
1026, &c. | 
(f) A Witneſs Againſt the King in Treaſono 
(f3 Inſt 79. Felony ought not to be Examin'd upon On 
_— Abr. by the Common Law. But See 31 Eliz ch. 
te ch. 185. 4 Fac. I. ch. 1. And the 7 V. 3 ch. 3. I 


p. 517. ch. 1: ] 
H. P. C. 264. 


3 


(f) Jurato Creditur in Judicio, 3 Inſt. 79. 


8 


(8) Tk 


ho. Lars of England. 1097 
(s) Tho” the Indictment of Felony, Cc. is (8) 1 Inft. 
to be on One Day, and the Evidence is of 12 : 
uber Day, either Before or After, the Jury 2 35, 
y find Generally That the Priſoner is Guil- 9 Rep, 67, 
Vet If It is Alledged Before the Offence H. P. C. 264, 
ne, The Jury ought to find the Day when 268. 

was Done; becauſe the Forfeirure ſhall re- 

»to the Day found in the Verdict. If the 

Jitment ſets forth the Treaſon or Felon 

de Committed at One Place. and the Ev. 

nce is of Another Place in the ſame County, 

maintains the Indictment. [See 2 & 3 Ed. 

d. 24. ante.] If the Indictment and Evi- 

ice Differ in the Kind of Murder or Eomi- 

le, It cannot maintain the Indictment; as 

ere an Indictment is of Poiſoning and the 

idence is of Stabbing, Drowning, Cc. But 

the Indictment and Evidence Differ oniy in 

» Sort of Poiſon, They Agree well enough; 

the Subſtance of the Inditment was The 

iſoning. So if the Indictment and Evidence 

er as to the Kind of Weapon with which 

e was Kill'd, They Agree in Subſtance, 

in the Kind of Homicide, and in the 

uſe, viz. By a Weapon. (i) If the Indict- 

nt is that A. gave the Mortal Blow, and 

It B. was Preſent and Abettipg, and the 

dence is That B. gave the Blow and that 

was Preſent and Abetting, yet this Evi- 

ce Maintains the Indictment. 

h Evidence in Treaſon may be of Overt- (h Kely. rg, 
in other Counties than thoſe laid in the 33. 
licment. (i) But for Scandalous Words a- 

nt a Peer; or other Matter Tranſitory ur- (i) H. P. C. 
an Indictment, If upon Evidence it appears 203. 

a the Words were ſpoken in any other 

unty, The Evidence does not maintain 
Inditment, & c [See Above. 

01, II. B bbb ( While 


- = = ——U — — ww a. . 


(% 31nft.29, (k) While the Evidence is Giving, The Prif 
137, 230. ner may have Counſel aflign'd Him for ex: 
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Matter of Law Ariſing on the Fact in Caſcs« 
Treaſon or Felony. But otherwiſe He ſhall hay 
no Counſel in Treaſon | But ſee infra.) or f 
lony, becauſe the Evidence muſt be fo Plz 
that It cannot be Denied, and becauſe th 


Court ought to be of Counſel for the Prid ny 
ner, and to Allow Him all Things that ma ee 
for His Advantage. And It is Lawful nd 
Any One in Court, eſpecially One Lea 

in the Law, (as Amicus Curie) to Inform Ct 
Court, leaſt they ſhould Err. In Offences u deni 
der Felony a Defendant may be Heard He! 
ih The Evidenco:of Wicneſ b 

, OI e Evidence of Witneſſes to the Ju 
(23g. 26 27. ic no Part of the Trial, for the Trial sf. 
the Verdict, as beforeſaid. tall 
eIcec 
By the g EA. 6. eh. 11. No Perſon ſhall be Indicted, — 
raigned, Convicted or Attainted for Any Treaſon m 
now is, or Hereafter ſhall be made fo by Any Statute, M Ne 
leſs the . Offender be Accuſed by Two Lawful Accuſe "I 
who ſhall be brought in Perſon before the Party Accu i y 
unleſs He willingly without Violence does Confels to th 
Offence. the | 
Court 
This Act extends to Petty Treaſon as w: 155 
as High Treaſon. For the Words are Ma 
Treaſon. | to Ol 
(m) 3 Inſt.26. (m) By Lawful Accuſers we muſt underſtaf een 
Lawful Witneſſes Fr 
(n) 3 Inſt 2g, (n) The Special Penning of this Act is to Tt 
26. comrs9. Obſerved ; which in Caſe of Treaſon Croce 
Ke. 49 cerning the Counterfeiting or Impairing WW" 
| Coin, &c. hath reſtored the Evidence * 
quired by the Common Law, as well peer 7 
| ig 


2 


pride Indiffment as Trial. See the 1 & 2 Ph, & 
M ch. 10. ante.] For By the antient Com- 
aſs MW non Law One Witneſs was not ſufficient to 
Ua conrict One of High Treaſon. 

[See Deut. xvii. 6. xix. 15. Marth. xviii. 16. 
Joby xviii. 23. 2 Cor. xiii. 1. Heb. x. 28.] 


pri By 21 Jac. 1. cb. 27. A Mother of a Baftard.Child, con- 
mal casing It's Death, muft Prove by On. Witneſs that the 
11 add was Born Dead, otherwife Felony without Clergy. 


Concealment is taken Prim Facie to be an un- (0) Keiy. 33 
ec ul deniable Evidence That the Mother Murdered . 
rd che Baſtard-Child. 


By the 7 V. 3. ch. 3. Every Perſon Indicted, Arraign'd 
or Tried for High Treaſon, whereby Any Corruption of 
Blood may be made, or for Miſpriſon of ſuch Treaſon, 
ſhall be Admitted to make His full Defence by Counſel, not 
excecding Two, who ſhall have Free Acceſs to Him at all 
aſonable Hours; and to make any Proof By Lawful it. 
wes upon Oath, who ſhall be ſummon'd to Appear For 
0 am in like manner as Witneſſes Againſt Him. 
| No Perſon ſhall be Indi&ed, Tried or Attainted of ſuch 
n Treaſon, but by the Oaths and Teftimony of Tue Law. 
ful Witneſſes, either both to the ſame Overt- Ac, or One 
to the One, and the Other to the Other Overt-A& of 
the ſame Treaſon; unleſs the Party willingly in Open 
Court does Confeſs the ſame, ſtand Mute, or Refuſe to 
lead, or Challenges Peremptorily At ove ; 5 of the Jury, 
Where Two or More Diſtin& T reaſons of Divers Kinds 
tall be Alledged in one Bill of Indictment, One Witneſs 
to One, and Another Witneſs to Another, ſhall not be 
Deem d Two Witneſſes within the Meaning of the Att. 
Again, No Evidence ſhall be Admitted of Any Overt- 
AR that is not Expreſly laid in the Indictment. 
This AR ſhall not Extend to Any Impeachment, or other 
Iroceeding in Parliament, nor to Any Indictment of 


let Treaſon for Counterfeiting the Coin, the Great 
, Privy Seal, Sign Manual or Signet. : 
wy by the 1 Ann. ch. 9. Witneſſes for Priſeners, upon Tria's 


fr Treaſon or Felony, ſhall be $worn as Witneſſes for the 
King, and are SubjeR to like Puniſhment for Perjury. 


Bbbbz2 So 
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Indictment; or at Leaſt One to One Overt-Ag, 


the Juſtices muſt take the Examination of the Priſoner i 
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So that It Appears by : Theſe Two lf 
Statutes That Counſel is only to be Allow'd in 
Caſes of High Treaſon, whereby Any Cor. 
ruption of Blood may be made, or for Mir. 
priſion of ſuch Treaſon; That Witneſſes for 
the Priſoner ſhall be Sworn in all Caſes of Tes. 
ſon or Felony ; and That there muſt be Two Wit. 
neſſes in High Treaſons, wherein there is Cor. 
ruption of Blood, or for Miſpriſion of ſuch 
Treaſon, to prove the Overt-Acts laid in the 


and One to the Other, therein Specified. [Sz 
Of Wiineſſes under Evidence, ch. 4. ante; And 
the 7 Ann. ch. 21. Concerning a Copy of the 
Indictment, for Treaſon, a Liſt of the Nenn 
Of the Witneſſes, &c. to be Delivered to the 
Party Indicted, After the Deceaſe of the Pr. 
tender, &c. | 


By the 1 2 Ph. & M. ch. 13. 2 3 Ph. & Mc. 
One Accuſed of Manſlaughter or Felony let to Bail, 
ſent to Gaol for want of Bail, muſt be Examin'd, befire 
Bailment or the ſending to Gaol, and the Accuſers mut 
be Bound Over to give in Evidence Againſt Him; an 


Writing, with the Information of the Accuſers, and Cer 


tify them at the next Gaol-Delivery. The Coroner ; [et 
ſo, upon Any Inquiſition of Murder found before HingWnt 
ſhall put in Writing the effect of the Evidence Given Ihe 
the Jury before Him, and bind the Witneſſes to Appalaugl 
at the next General Gaol-Delivery, and Certify the Enln...41; 
dence and Re cognizance, &c. | ui 
The ſaid Juſtices Have Power to Bind by Recognaghi 
zance All ſuch as can Declare any Thing Againſt the ee. 
ſoner to Appear at the next Gaol-Delivery, and th:yWmuſt 
ſhall make Certiſicate of the aid Recognizance. the C 
Court 
2 cial \ 
(p) Value 


Ch. 5. Lays of England. F 1101 


l p) The Examination of the Offender muſt (p) H. P. C 
an rot be upon Oath ; but muſt be ſubſcribed by 262, 263, 
al Him, if He Confeſſes the Fact. But the Ex- 

ug mination of Others muſt be upon Oath. And 

ſie j Juſtice or His Clerk, may be Sworn to the 

' W7;uch of the Examination, of Thoſe upon Oarb, 

if They are Abſent or Dead, and. muſt Give 

bi ate Confeſſion of the Felon, in Evidence upon 
Their Oath too. a 

ach L. is a Small Felony, The Examination 

at be Certified by the Juſtices to the Quar- 

\ + rr-Seſſions; Otherwiſe to the next Gaol-De- 


Soo MY er). 


7. (g) The Verdict in Caſes Capital muſt be (4) 1 Inft. 
aually Given, and if the Jury cannot Agree 227-2 & b. 
upon their Verdict, They muſt be carried 2 ye 
Round the Circuit till They do All Agree. If 30, 16 
the Peers do not Agree upon their Verdict, 1 Ventr. 94. 
They may Adjourn and Go Home. (Qu.) And Kely. 56, 57. 
the Verdict By the Peers is Good, if only the H. F. C. 267. 
Greater Number (being Twelve) do Agree. 

The Verdi& muſt be Given Openly in 
Court, and not as a Privy Verdict; tho' 

a Privy Verdict may be Given on Informations, 
in Civil Caſes. 

It may be Found Specially ; as in an Indict- 
ment of Murder, and not Guilty pleaded, 
he Jury may Find One Guilty of Man- 
aughter, Se Defendendo, or By Chance- 
medley, or That He was not of Sound Mind 
ind Memory ac the Time of the Killing, 

He. If They Find Se Defendendo, Cc. they 

muſt Find the Manner of the Killing ; chat 

the Court may Judge thereof; (t) for the (t) Kely. 50. 

Court may Judge the Contrary. So in aSpe- 

cal Verdict, or Verdict at Large, for the 

Value or Manner of the Larceny, There is 
B b b b 3 no 


_ —— — — — . — —— —— 


Of Conviai- X. One is (t) Convied, when He Conſeſt 


An Inſtitute of the Book with 


no Neceflity of Finding the Value of 4, 
Thing Stol'n as laid in the Indictment. The 
Jury cannot find a Greater Value, but Th 
may find a leſs. 
der have been Amerced for Under 
luing Goods forfeited. 
The Courſe of laying a Fine upon Jurg 
(s) Kely,” 50, (s) barely for Giving a Verdict Contrary u 
58. Evidence, or Contrary to the DireRions of 
the Court, is Condemned as illegal, and if 
uſed. [See Of Verdict, ch. 4. 1031, Ge. ante] 
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on and At- the Offence, or when He is Found Guilty b 
tainder. the Verdict of the Jurors. This is befor 
— 2 Judgment is paſſed upon Him. 
Bork. A 1 J He is Attainted (Attinctus) When Judgment 


29. is paſs'd upon Him; tho Theſe Words Cul ©: 
wvittion and Attainder are ſometimes ConfouniW" A 
ed. The Judgment may be paſs'd- on o * 


lawry, Confeſſion-or Verdict. Outlawry it ſelf | 
a judgment and an Attainder in Law. 


Co) 3 luft. Of Forfeiture, infra. | (u) When One is A (forn 
. 5 * 

2 "I ed Ca hb 195 Offences that are to Me ( 
puniſhed by Death, He is Dead in Lav Ind! 
yet his Body is Subject to Arreſts or Ex and | 
cution for Debt, Cc. For His Body is Wer d 
Forfeited to the King, till Execution. Men 

Attainder of Treaſon or Felony His Blood! deiny 

(w) 11nft. (w) Stained and Corrupted, both Upwards an Pard 

> 29 1a 292-2: Downwards ; ſo that He cannot be Heir s uf 

9 Any Anceſtor, nor His Children Heirs . T 

| Him, nor to Any other of His Anceſtors. WM” 0 
He is of the Nobility, or a Gentleman, I Hang 
and All his Poſterity are by this Attaind = 

made Ignoble and Baſe. This Corruption — 


Blood is ſo High, that It cannot be Abſolur 


| Reſtored but by Authority of Parliament. 
he King's Pardon cannot Reſtore it. [See 


Of Refitution, poſt.] 


XI. The Judgment [See what is a Fudg- Of Judgment 
went, cb. 4. * Criminal Caſes is either in Criminal 
By the Common Law or By Statutes. It is alſo OR 
in Treaſon or Felony either Expreſs or Implied, (x) 3 Inſt. 52, 
Expreſs, when upon Appearance, &c an Ex- 20. 
vreſs Judgment is Given; as That the Crimi. 

nal ſhall be Hang'd by the Neck. Implied, 
when the Offender makes Default and is 
0ulaw'd; where the like Execution ſhall be 

t in Caſe of an Expreſs Judgment. 


The Judgment in High Treaſon. 


One and the (y) ſame Judgment is Given () 3 luſt. 1 
in All High Treaſons, except for Counterfeit- 18, 210, 211, 
we the Coin, and except in the Caſe of a Vo. H. P. C. 19, 
man, [See infras | 268. 
The Offender ſhall be Drawn upon a Hurdle 
formerly with a Rope about His Neck) to 
the Gallows, and there Hang'd by the Neck 
and cut Down Alive, His Entrails taken Out 
and Burn'd, His Head cut off, His Body Quar- 
terd, and His Head and Quarters Hung up 
where the King Pleaſes. But (z) Beheading (2) 3 Inſt 31, 
deing Part of the Judgment, the King may 52. 
Pardon all the Reff under the Great Seal; as 
ö uſually Done in Caſe of Nobility. 
The Judgment for (a) Counterfeiting the Coin (3 1p 17 
I wr; þ to be Drawn upon a Hurdle and to be H B. C. 19. 
Hung d, as it is for High Treaſon at Common contra. 
Law. But whereas Clipping is made High 1 Vent 284. 
Treaſon by ſubſequent Statutes, The Judg- 2 E- 98. 
ment is to be Hang'd, Drawn and Quarter d. 


bb 4 | (2) 


* 
» 4 
— : 


(b)310f.238. 


(c)3 Inſt. 2 1 r. 


(d) Pult. de 
Pace, &c.213- 


ſe) 3 inſt. 
53, 211. 
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(Qu.) For the Practice is otherwiſe, The Jul 
ment for a Woman in All Caſes of High Tre, 
ſon is to be Drawn on a Hurdle and Burn, 
of Furfeiture, poſt. 


The Judgment in Miſpriſion of Treaſon, m te 


The Offender is to be Condemn'd to po jr 
petual (b) Impriſonment. [See 1 & 2 Ph, G A 
ch. 10. and lee Of Forfeiture, infra | ditt 


| The Judgment in Petty Treaſon, — 


For Stand ng Mute, [See Of the Behavii 
of the Priſoner upon His Arraignment, ch. 4. f 
tra] But if It appeass that the Party is Guily 
one judgment is to be Given in all Caſes (vier. 

The (o) Man is to be Drawn on a Tuts 
and Hang d 4 

A Woman is to be Draws on a Hurdle and 
Burnt. (d) But If a Wife is Acceſſary only ts 
the Death of Her Husband, Both the Prin- 
cipal and Acceſſary ſhall be Hang'd. | See O! 
Forfeiture, infra. ] 


The Judgment in Felony; As Murder, 
Burglary, &c. and Larceny Above 
Twelve-pence. (I). 


For Standing Mute [See cb. 4. ſupra.) IM bon 
Guilty, (e) One Judgment in All Caſes, (viz, 
Man or Woman is to be Hang d til 
Dead. This cannot be Altered by the King 
to a Beheading, tho* ſome Examples are to 
the Contrary. But If the Party may Have the 
Benefit of the Clergy for the Felony, He hal 
be ſent (if the Judges think fit) to the Houl: 
of Correction, at leaſt for fix Months, and not 
Above Two Years, from the Conviction. Upon 
Eſcape, four Years from the Retaking. (& 
5 Awn, cb. 6.) But, | 


\ 


b 5. Laws of England. 


gr the 4 Geo. ch. Perſons Convicted of Lercem from 
te Perſon or Houſe of Another, who By Law are En- 
ied to the Benefit of the Clergy (except Perſons Con- 
ed tor Receiving or Buying Stol'n Goods, knowing 
n to be Sto''n) The Court inftead of Burning in the 
nd, or Whipping, ſhall Order ſuch Offenders to be 
ſp;rted to Any of the King's Plantations in America 
x7 Years And for other Felony, not within the 
ncfic of the Clergy, The King may Extend Mercy on 
q:dition of Tranſportation ; as alſo to Any Perſon 
onvicted of Receiving or Buying Stol'n Goode, 
wing them to be StoPp, for 14 Years, if ſuch Condi- 
un is General, or for Any Other particular Time. 

If ſuch Offenders ſhall Return within the Time, They 
ll be Executed as Perſons Attainted gf Felony without 
refit of Clergy. 

Nevertheleſs the King may Diſpenſe with ſuch Tranſ- 
mation, and Allow of the Return of ſuch Offender, 
be, [See the 24 H. 8. ch. 5. and p. 622,] 


In Manſlaughter, The Offender is to be 
oy in the Hand, [See Of Forfeiture, in- 
4. 


The Judgment upon Outlawry 


| In Treaſon or Felony. 


Y As in Treaſon or Felony upon Conſeſ- (H 3Inſt 212. 
Ji ſion or Verdict. [See Of Forfeiture.] 


til The Judgment In Petit Larceny. 


A Man or Woman was to be (g) Whipr, and (gs) 3Inſt. 218. 
nt to the Houſe of Correction, | See F Ann. 

6.) But now They are to be Tranſported, 

dee 4 Geo. ch. ſupra, And Of Forfeiture. ] 


The 
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The Judgment in Chancemed 
7 Se Defendendo. * oc 


(b)z laſt. There is no (h) Expreſs Judgment. By 
148,149,316, Offender is to ſue out His Pardon of Cour 
317. [ee the Statute of Glouceſter, or the 6 El 
3 Inft. 220. ch. 9. ] The Lord Chancellor may do it wit 
11 Rep. 32. ont * from the King. [See Of Fr 
ture. 


The Judgment in Miſprifion of Fal. 


(0 3 Inſt. 26. To be (i) Find and Impriſon'd. [See ( 
Forfeiture, infra.] 


The Judgment in Appeal of Death, 


(ch laſt. 183. To be (K) Hang d. 
3Inft. 212. | 
The Judgment For Striking in Weſ- 
minſter-Hall, &c. ſitting the Court, 
tho' No Blood is Drawn. 


7 The (1) Right Hand is to be cut off, andi 
J 549. 7 
: 9 — Offender is to be Inpriſon d during Life. 
141,142,218, 
The Judgment For Striking and Draw- 
ing Blood in the King's Palace, where 
the King is Reſident. 


The Right Hand is to be cut off, and theU 
fender is to be Fined at Diſcretion, and to! 
Impriſon d During Life. [See the 33 Hd. 
12. And Of Forfeiture. ] 


hs: Laws of England. 


The Jadgment in Premunire. 
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(m) To be out of the King's Protection, and (m) 1 Inſt. 
be Impriſon d During Pleaſure, 129, b. 130.2. 
ee * 16 Rich. 2. ch F.] But if the Of. 3 Inſt. 218. 
ader is not In Priſon, The Judgment is ud 

miau, Cc. Here is no Corruption of Blood. 

ee; Elz. cb. 1. And of Forfeiture, poſt.] 


The Judgment in Conſpiracy. 


(n) The Villainous Judgment at the Common (n): Infl. 222. 
e , at the Suit of the King, is out of 

e. [See 2 Inſt. 222. and Of Conſpiracy, Book 

7.719. Cc. See alſo Artic. Super Chartas, ch. 

0, or the 28 Ed. 1. ch. 10, and for the Expo- 

tion thereof, 2 Inſt. 561, 562.) 


The Judgment in Attaint. 


(0) The Judgment in Atraint Againſt the fo) 1 oſt. 
erty Jury is as in the Caſe of Conſpiracy at 294. b. 

he Suit of the King. In Thoſe Two Caſes 3 Luſt. 222. 
nly That Villainons Judgment was Given. But 23 · 

ow ſee the 23 H. 8. cb. 3. whereby the Se- 

erity of the Puniſhment at Common Law is 

derated, if the Writ of Attaint is Ground- 

d upon that AZ. 


The Judgment in Miſdemeanors. 


The Judgment and Puniſhment For Ai 

emeanors may be a Fine, Fine and Pillory, Fine and 

bipping, Papers to be fixed on the Head or 

eaſt, or to be Read in Publick Places, by 

ay of Acknowledgment of the 2 p) (p) zinſt. 218. 
Le 
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Where a Delinquent is to be Fined, The Jul 5 5 
ment is to be Impriſon'd till the Fine i; p the 
(q) 1 vent. (q) But If the Fine is Tender'd, There dug redit 


116. to be no Impriſonment. (r) Some ſay 1 
Cr) IInft. 127. a Fine and Ranſom are the ſame. Other, f 
=," 52. That Ranſom ( Redemptio) implies that an ( 
oy fender ought firſt to be Impriſon'd, and d. 
to be Delivered in Conſideration of a Fj 
()3 Inf. (5) Pillory is derived from Piloſtre, a fil 
9 2 For It is a Wooden Pillar, wherein the Ne 
of the Offender is put and Preſs d, uy, 
which Account It is call'd Colliftrigium. | 
Statutes It is appointed for Bakers, Fo 
ſtallers, For thoſe that Uſe Falſe Weights, þ 

Perjury, Forgery, &. 
The Judgment of the Pillory or Tumby 
doth make the Delinquent Infamous. Therefy 
the Judges ought to conſider before They g 
ſuch a Judgment. Fine and Impriſonment 
Offences Finable, is a Fair and Sure Way; eſpe 
ally for Offenders of Quality, Note or Figu 
There are Particular Puniſhments appoint 
G by Divers Statutes for ſeveral Offences, Inj 
Caſes The Puniſhment cannot be mitigate 
See 5 Geo. cb. Concerning Tranſportatin 


b Blo 


Deer-Stealers. 45 * 

5 M 

Of Forfei- XII. (t) Forfeiture ( Forisfactura, Foris aut i: Fi 
— tra Legem Facere) is a Penalty for an Offen Ire 


(t) ĩInſt. 9 a. Committed, extending to Freehold and ( 
pybold Lands and to Goods and Chattels, | 
more or Leſs, according to the Nature oft 


Offence. (901 

ttainc 

(u) 1 Inſt. 37. a. Forfeiture in High Treaſon. d. 3. c 
41. a. 392. a. & 7 | Tho 
* | (u) It is Implied in the Fudgment of High lim 


1 Treaſon, 1. That the Delinquent ſhall For! 


b . Laws of England. 


; he King All His Lands, Tenements and 
ov: ditaments in Fee-ſimple or Fee- tail, Hold- 
or not Holden of Any other, Conditions, 
ries, Cc. (not Rights of Actions) which 
nad at the Time of the Treaſon Com- 
ed, or Afterwards, the Right of All O- 
Eu es being ſaved. [See the 26 H. 8. cb. 13. 
P1118 4. 8. ch. 20. 5 & 6 Ed. 6. ch. 11.7 2. That 


z Wife ſhall loſe Her Dower, not Her 
uo iature. So It is in Petit Treaſon. 3. That 
s Blood ſhall be Corrupted, by becoming 
ſe as to His Birth, and that His Children 
ll not Inherit co Him or Any of His Ance- 
rs. [See of Conviction and Attainder ſupra.] 
Counterfeiting the Coin or Clipping there 
no Corruption of Blood, [See 5 Eliz. ch. 11. 
9 M, z. ch 26.] 4. That All His Goods 
d Chattels ſhall be forfeited from the Time 


(rea the Conviftion. For where Goods and 
gu battels are Forfeited, there ſhall be no Re- 
in ion to the Crime committed, as It is in For- 
ni ure of Lands, A Traytor or Felon after 
tee Treaſon or Felony Committed, and be- 
in 


s Maintenance. I ſay He may fell them 
me Fide. But if One, to prevent Forfeiture 


it of All His Goods, and Afterwards is At- 
nted or Outlaw'd, Theſe Goods are For- 
ted. [See the 13 Eliz. cb. 5.] | 

(x) If One Commits Treaſon and dies before 
tainder, He Forfeits nothing. | See the 34 
43. ch. 12. ] | 


= line of War, forfeit no Lands. 
ork 


SCC 


1109 


re Conviction, may (w) ſell His Goods Boua (w] $ Rep. 
4% whether Chattels Real or Perſonal, for 951 * 


Treaſon, Felony or Outlawry, maketh a 


(x) 3 Inſt. 12. 


Thoſe that are Hang'd by (y) Martial Law, N 
21. 


An Inflitute of the Book 
See the 7 Ann. cb. 21. Whereby Aſter 
Deceaſe of the Pretender, No Attainde; 
Treaſon ſhall Diſinherit the Heir, &.. 
In Gavelkind, If the Father is hangeg | 
Treaſon or Felony, the Sons ſhall Inherit 
the 17 Ed. 2. ch. 16 ] 


Forfeiture in Miſpriſion of Treaſon, 
(2) 1 Inſt. 2) Forfeiture of Goods and Chattels, 2 
392. b. Profits of Land During Life, for His ( 
K 5 E205 cealment. [See 10. 2 Mar. ch. 10.] Butt 
Wife is Dowable. [See 1 Ed. 6. cb. 13. 


Forfeiture in Petit Treaſon and Felny, 
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W The Forfeiture is (a) as in High Treaſon 
2.41, 2. ww to Lands and Tenements upon Attainder, u 
2. 392.2. as to Goods and Chattels upon Canvictim; 
31ng. 212. cept that upon Attainder in Petit Treaſon 
| Felony, Lands and Tenements Entail'd : 
Forfeited only During the Life of the Tem 
in Tail. The Inheritance goes to the Iſh 
cb) 3 Inſt. 21. (b) The King ſhall have the Profits of Inhe 
tances that are not Holden, during the li 
of the Perſon Attaint in Felony ; But ak 
His Deceaſe The Inheritances that are: 
Holden extinguiſh. 
Upon Attainder of Petit Treaſon, The Vi 
is not Dowable ; but Upon Attainder of! 
lony She is Dowable. [See the 1 Ed. 6..1 
5 Ed. 6. ch. 11. 
Pyrates, Robbers and Murderers on the 5 
Attainted Before Commiſſioners by Vertu 


the 28 H. 8. ch. 15. forfeit Lands, and ind 


of Admiralty according to the Civil * 


Corruption of Blood. But not if They à 
tried Before the Lord Admiral in the Colt 


b. 55. Laws of England. 1111 
The Forfeiture of Lands Relates to the 

c) Time Alledged in the Indictment for A- (e) 1 Inſt. 13.3. 
viding Any Eſtates, Charges and Incum- & b. 390. b. 
nces made by the Felon after the Felony | 
mmitted. But for the Mean Profit of the 

nds, It ſhall Relate only to the Judgment 

don the Indictment. (d) It a Felon is Com- (d) 1 Inſt. 
4 by Verdict or Confeſſion, He doth For- 391. 2. 

it His Goods and Chattels, Real ard Per- 

nal, preſently. But Lands and Tenements 

e not Forfeited, nor Blood Corrupted, be- 

xe Attainder; and then it Relates to the 

ine alledged in the Indictment for avoiding 

ſtates, Cc. Where Tenant in Fee ſimple com- 

nitteth Petit Treaſon or Felony, and is At- 

zinted, The King ſhall Have a (e) Year, Day (e) 2 Inſt. 37. 
d Waſte in His Lands; and afterwards It | 
meth to the Lord by Eſcheat. [ See Magna 

arts, ch. 22.] But the Lord may Compound 

ith the King, and Have the Eſtate preſently. 

tmuſt be a Tenant in Fee-ſimple, not Te- 

ant in Tail, or for Life. For the King ſhall 

ave the Profits of Their Lands during their 

res. A Copyhold Eſtate is preſently for- 

- to the Lord of the Manor in Caſe of 

elony. 


Forfeiture of Felo De ſe. 


(1) A Elo de ſe upon Conviction Forfeits All (f 3 Inſt 55. 
s Goods and Chattels, Real and Perſonal, 
mich He Hath in His Own Right; and All 
uch Chattels Real which he hath jointly 
th His Wife, or in Her Right. He For- 
eit alſo Bonds or Things in Action belong- 
ag ſolely to Himſelf, and all entire Chatrels 
Polleflion; except in the Caſe of I 
wnaere 


where a Moiety only of ſuch Joynt Chatte 
as may be ſevered, is Forfeited. He does no 
Forfeit Any Lands of Inheritance; for . 
was not Attainted in His Life-Time; ng 
_ the Goods and Chattels which He poſſeſs 
(8) Inft. 84. as Executor or Adminiſtrator, (g) nor; 
Guardianſhip in Socage or By Nature; be 
cauſe here He hath nothing to His own Uſe, 


Forfeiture in Manſlaughter. 
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ch) st. P. c. (h) Forfeiture of Goods and Chattels. 
8 


4 in 
2 Inſt, 349. : Forfeiture In Chancemedley 
and Se Defendendo. 


Inſt 201. (i) Goods and Chattels, Debts and Duties 
2 N whatſoever, are Forfeited ; but no Freeholl 
3 Inſt. 226. or Inheritance. Yet The Offenders have 
by their Pardon of Courſe. 


Forfeiture upon Outlawry 
In Treaſon, Felony, 8&6. 


(5) 3 Inſt. 52, (k) Upon Ourlawry In Treaſon or Felony The 
232. Offender ſhall Loſe and Forfeit as much as i 
Finch 352. He Had Appear'd, and Judgment had been 
Given againſt Him, as long as the Outlawry 
is in Force, Thoſe that tarry till the Ex: 
gent in Treaſon, Felony or Petit Larceny, 
Forfeic Their Goods and Chattels, tho! they 
Render Themſelves to Juſtice, and are Ac 
quitted, For it was a Flight in Law. [ve 
the 26 H. 8. ch. 13. 5 Ed. 6. ch. 11. and 0. 

the Proceſs After Indict ment, ſupra.] 
r Inft. 13 (1) Upon Attainder of Felony by Outlawr 
2. & b. 390. on an Appeal, The Defendant ſhall Forfeit only 
a ſuch Lands as He had at the Time of the Out 
3 laſt. 232. lawry Pronounced for ayci ling Eſtates, Charges 
an! 


en Labs of England. 1113 
nd Incumbrances; but in Caſe of an In- 
iftment, ſuch Lands as He had at the Time 
f the Felony Committed, as before Ob- 
Groed. And for the Mean Profits of the Land, 
ſhall relate only to the Judgment of Out- 

wy, 2s * 1 1 ene 2 
By Outlawry in (m) Actions All the Offen- 
{ers Goods and Chattels are Forfeited to the 5 
King, whether Real as a Term for ears, or 
erte! as Goods nat fixt to the Freehold, 
Debts due by Specialty, but not by a Simple 
Contract, Profit of the Lands, as Rents, Corn, 
but not the Land it ſelf) wherein the Offen- 
der hath Freehold or Inheritance. 


| Forfeiture In Petty Larcoy, 


(a) The Offender Forſeits Goods and Chat- (o) 1 Inf. 


els; but no Freehold or Inhericanes. 2 Toft, 218, 


233. 


Forfeiture 0 pon Flight, 
(0) If the Jury Find * Flighe in Freaſon, (o) 3 Inf. 


TreMFelony or Petit Larceny, It is a Forfeiture of 218, 233. 

1s ie Goods and Chattels. [See Of Falſifying py = C. 271. 
een W4ttainders, poſt. ] 5 Rep. 109. 
wry | 


4a Forfeiture Upon Appeal of Death. 


ech — 5 3 
they (p) The Defendant Forfeits as in Felony, (Pp) 1. 22 
che Lord ſhall have His Land By Eſchedt. 390 b 
0 bee Of Forfeiture upon Outlawry on Appeal, 


ra] 


nn * 11 . 4 


Sem th „* ta 


IT * 8 —_— 


_—_— 


wry E by | 
_ Hatetur Facinus, Qui Faditia n Fagit. 2 Inſt. 188. 5 Rep. 
u- Joh. | 
ge Ce ee For- 
an! 


(4); Inſt. 140, (q) The Offender Forfeits Lands and Ie 


141, 218. 


\ 


(r) 1 Iuſt. ( r) Lands and Tenements in Fee-ſimple x 
129 b. 13942 Forfeited, with Goods and Chattels. But 


391. a. 
3 laſt, 21 


A 


” ” : 
28 * 4 * 


5 5 Forfeiture For Challenging to Fight for Momo! 


« 6 


LY 


91 7 5 


1 . 
— 


. 
81 0 
„ | 


An Inſtitute ef the Book] 


Forſeiture for Drawing a Weapon upon 
Judge, or for Striking in Weſtminſter-Hy 
Cc. ſitting the Courts. 


nements, Goods and Chattels. 
Note, That for Striking and Drawing 3, 

in the King's Palace, where His Royal Pe; or Ve 
ſon Reſides, There is no Forfeiture of Lan [See 
or Goods. [See the 33 H. 8. ch. 12.] 


Forfeiture in Præmunire. 


8. ſtates in Tail or for Life are Forfeited onlyd 
ing Life. 


won at Play, &c. 


By the 9 Aun. ch. 14. The Offender Forfeits His Mg. 1 
nal Eſtate. - 7s ſhall d 


* 5 Forfeiture By Papiſts. 


By the 1 Georg. ch. Papiſts not taking the Calli, the | 
or in Default thereof not Regiſtring their Nan 
and Eftates, Forfeit the Fee-ſimple and Inheritance of 

 , fuch Lands, &. not Regiſtred, or Fraudulently Re 

ſtred, Wherein He or Any in Truſt for Him was (eile 

and the full Value of the Inheritance of A! fucb Las 
Ec. [See p. 692,] 7 ; 


Note, That By the 1 Rich. 3. ch. 3. None ſhall ſee! 
Goods of Any Perſon Arrefted, &c. before He is Con" 
or Attaint of Felony, & upon Pain to Forſeit Dou 
the Value of the Guods ſo taken. * * 


Th 


Ch. 5 Laws of England. was 


The Goods of Any Delinquent cannot be 2 
eis d before They are Forfeited; tho* They © 
may be Inventoried, and the Town may be 
charged therewith, before Indictment. 


XIII. A Judgment may be ArreFed and 

id for Good Cauſe, as well in Criminal as 5 
Civit Caſes, if the Indictment is Inſufficient Judgment in 
or Void, tho not for Falſe or Improper Latin. Criminal 
[Se the 7 W. 3. ch. 3.] Cauſes, 
(s) A Judgment may be Reverſed in Treaſon (O i Inſt, 
or Felony. pa 259. b. 
may be Reverſed By Writ of Error or By Plea. St. P. &. 
[See * rr 
cb. 10, ' 


But By the 5 Ed. 6. ch. 11. Proceſs of 0Outlawry Againſt 
One For High Treaſon, being out of the Realm ſhall be 
od in Law. And If the Party within One Year after 
the Outlawry, or Judgment thereon, ſhall yield: Himſelfto 
he Chief Juſtice of England, and Traverſe the In- 
dament or Appeal, whereupon He was Outlaw'd, He 
ſhall be Admitted to ſuch Traverſe, and being Acquit, 
ſtall be Diſcharged of ſuch Outlawry. 


2, If a Judgment on a Verdict is Erroneous, 
both the Judgment and the Execution, and all 
the Proceedings, may be Reverſed by Writ of 
rr. [See the 4 & 5 V. & M. cb. 18. And 
wpain the 7 W. z. ch. 3.] But if the Indictment 
6 Inſufficient, and the Party Acquitted thereon, 
e King need not Bring a Writ of Error ; 
or the Party may be Again Indicted. (pee Of 
be Proceſs in Treaſon or Felony, ante. 


By the 33 H. 8. ch. 20. If Any Perſon ſhall be Attaint- 
| of High Treaſon by the Cayrſe of the Common Law, 
Et. Every ſuch Attainder By the Common Law ſhall be 
fas Great Force and Effect, as if It had been done by 
uthority of Parliament. 


See (t) This 


1. Upon Outlawry in Treaſon or Felony It e hong 
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11 
( 3 Iaſt. 31, 


215. 


ful Attainders by the due Courſe of the Com 


6003 Ia. 317 of Treaſon () Before the Act, whete the Þ; 


ſuppoſed to be Committed before the Fed 
ment, and is thereapon Outlaw'd, The Fei 


by it. And ſo It is, if one is Indicted off reuſe 
'fony, and is Attainted by His own ConWrifon 
fion, the Feoffee ſhall Falſity the Attaindet ge 


by Verdict of Twelve-men, the Teoffee f. 


An htte of u? Book 1) 
(i) This Statute is to be Intended of Le 


mon Law, and not of Erroheous or * Void Ar 


tainders. dere 


© By the 29 T. ch 2. Nb Recbtd of Attannder d Hedge 


perlbn for High Treaſon, abere the Party Attainted ui Not 
| Heth been Execuited for the ſame Treaſon, ſhal 
de N by Any Plea or Error Wh 


| herealty 
ver. y | 


to Attainde 


Nor, This Act extends only 


wg | ty hath been bene and not ro 1 
„l Treaſon afterwards. 4 — 
Of ralifing XVI. Aitainders may be 60 ral wy eu 
Attainders. ved to be Falſe) By Writ of _—_ 2 | or 
(v) 1 Inſt. In 0 — of handrand of Goods, ed 
04. b. ders in Reſpect of (x) Land null; 8 
(x) 3 Inſt, "be Falßfied By the Party Himſelf, as head erſe 
AMP. G. 250, 1 is By fuch as bad no Commiſea e 
271. or-By Plea of Pardon; for if the Tre fa 


or Felony is Pardon d, the Attainder can 
Stand. By Others, as by a Purchaſer, if 
Purchaſe ns before the Attainder, and: 


Offence is Alledged in the Indictment bes be ſar 
It Was Done to their Prejudice. Heise Pod. 


may Falſify in reſpect of the Time, but 
for the Offence If One enfeafferh anothi 
of His Lands, and after is Indicted of Ft 


fee may Traverſe the Felony or the Time be Pp, 
the Feoffment, tho' the Party Himſelf is bo! 


Denying the Felony. Bur if the Actaind'Biriog 


1. Falſify by Traverſing the Offence, but 
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& an Attainder of the Acceſſary in Felony 
here the Principal has Reverſed an OQutlaw- 
„ and Has been Acquitted by Verdict and 
I, (©) Thar whare he Judgmeng. is Void 
Note, (2) That where the Judgment is Void, 
Cam non Fudice, The Parcy is not Driven ® Pn 
His Firit of Error, hut may Falſify the At- 
under By Plea ; ſhewing the Special Matter 
jich makes it Void. 
2 Attainders may be Falſihed in Reſpe& of 
2) Gods and Chartels, By the Party Himſelf or (a) 3 Inf 
by Others. By the Party Himſelf, as it One is nl 
ited Before the Coroner for the Death of 9 Rep. 119. 
lnother, And It is Found that He Fed for the H. P. C. 271. 
une, Here all His Goods and Chattels are For- 
ted which He Had at che Time of the Ver- 
it given. This cannot be Falſified by Tra- 
erſe, but It may be Falſiied by Matter of 
w; for where the Indictment is Void or 
ufficient, There is no Forfeiture. By Others, 
where One is Indicted before Juſtices of 
her and Terminer, and is Acquitted by Ver- 
i, but che Jury Find that He Fled for the 
be ſame ; and alſo Find in Particular what 
oods He had ar the Time of the Verdict ; 
oy One that had Property in thoſe Goods 
My 'Traverſe the Finding. 
Upon a Flight in Law, a5 upon an Out- 
Wry, The Outlawry may be Falſified by Mat- 
of Law, if the Indictment is Inſufficient, or 
be Proceſs in Exigent Erroneous. 
Upon Matter of Fad or Record One may 
xuſe His Abſence; as where One was in 
Frilon, or beyond Sea, at the Time of the 
nent Awarded ; or If the King before the 
ugent do Grant His Pardon. 
5 ee C 3 XV. 


9 Rep. 119. 


e Time only. (y) The Heir alſo may F al- (,)zMnft.231. 
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1118 An-Inflitute of the Book I 
Of Execution XV, (b) Execution muſt be According to thy 
in Criminal judgment [See Of Judgment, ſupra.) But ſons 
caſes. Examples have been to the Contrary. The 
(b) 3 Inſt. 31. Judgment belongs to the Judge, but the Ex: 
211,212-7.7- cution muſt be done by the Sheriff, &. wh 
Finch, 478. in Caſe of Life and Death may do it upon the 

Precept of the Judge under His Seal, without 
Any Writ. If the Sheriff Alters the Executiq 
or Any Other doth Execute the Offender, d 
If He is Slain without Authority of Law, l 
is Felony, and the Law implies Malice. By 
(as hath been ſaid before) The King may Py 
don Part of the Execution in Treaſon, (viz, 
All but the Beheading. 
As the Body of a Traitor or Felon is For 
. feited to the King by the Execution, ſo it 
High Treaſon The Quarters are uſually hung 
up in ſome Publick Places; and in Felonyfo 
Barbarous Murder The Body of the Felon 
ter Execution is uſually Hung upon a Gibbe 
near the City, Town or Village, where the 
Crime was Committed;andnear the High- v 
Of a Rö, XVI. (c) A Reprieve (From Repris, Taket 
3 back) is to Take back or To ſulpend the Ex 
152 ee cution of a Criminal, and the Proceedings 
Reprieve, the Law, for a Time. 
If a Woman is Convict and Arttaintet 
of High Treaſon, Petit Treaſon or Fel 
ny, and is Found by an Enqueſt or Jury d 
(dz lat 17, Matrons (d) Quick with Child (for Pri 
18. Enſeint, or with Child, is not enough) Exec 
H. p. C. 272 tion ſhall be Reſpited till Her Dellvery. hu 
the ſhall have this Favour but once, tho ſhe 
again Quick with Child, 
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(b) Ezccutoo eft Executio Jurls Secundum Judicium. 3 W 
212, | ; : 


© Indicendum eſt Legibus, am Exemplis, Ibid. 


Oftz 


Uns. Lans of England. 1119 

o Oftentimes Execution is Stop'd upon Con- v5 
tion of Tranſportation [ See the 22 & 23 Car, 

14.7. _ —_— e * | | | 

E e) No Priſoner Convicted tor Any Felon 

ry 1 nch He cannot have His Clergy, at * 00 e 

che ecbons of the Old-Baily for London and Midale- 

howliM:; &'c- ought to be Reprieved but in Open 

tioneſions, and not Otherwiſe, without the 

, ofking 5 Expreſs Warrant, and not by Order 

ff Any Juſtices of Gao Delivery, or Oyer and 

laminer. | 


XVII. (f) Reſtitution is where One bein 1 
tainted of Treaſon, Petit Treaſon or elo. = W 
y (whereby the Blood is Staind and Corrupt- 
He or His Heir is Reſtored to His Lands, (O 3 Inſt 240. 
une: He may be Reſtored upon a Pardon; and 
he Heir if the Anceſtor is Executed. (g) (g) 31rft. 233. 
1lbe King may Reſtore by His Charter Lands, 
oods and Chattels Forfeited to Him by Any 
\ttainder, (h) But If by Attainder The Blood ch) 1 Inſt. &. a. 
v Corrupted, That muſt be Reſtor'd by Par. 391,0 352 2. 
ament. Of Reſtitutions by Parliament ſome 3 mw IN 
arein Blood only. Some are General Reſti- wing 
tions) to Blood, Honours, Dignities, Inhe- 
tance, and All that was loſt by Attainder. 

The King may Reſtore the Party or His 
Ne Heirs to His Lands, becauſe no Perſon is pre- 
judic'd by it. But Reſtitution of Blood can» 
not be made by Him, becauſe It would be 
2 Prejudice to Others. The King's Par- 
don Reſtores the Blood as to all Iſſue begot- 
ten afterwards. 
dee the 21 H. 8. ch. 11. For Reſtitution of 
Koln Goods, or Money, to the Owner, aſter 
e Attainder of the Felon at His P:olecu- 
won, or By His Procurement. 
CEE Hs 


£13? 
(3) 2Inſt. 714. 
3 Inſt. 242. 
5 Rep. 109, 


110. 


6 Rep. 80. 
L205 49. 


which Concludes the |Obje# of Our Bf 
Laws, (viz) The Perſons of which England: 


Miſdemeanors that may be Committed b 


Learned, having made this Attempt to Make 


make It more Perfect. 
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His (i) Executors and Adminiſtrator, , 
within this Statute : And They ſhall have 
ſtitution, notwithſtanding. Sale in Market 
vert. But the Reſtitution mult be only of 4, 
Goods expreſſed. in the Indictment. 
Goods are Sto n. and not waiv'din Flight, , 
ſeiſed for the King, the Party may take jj 
Goods again without Proſecution. (See ( 
Forcible Entry, p. 732. Cc. ] 


Thus of Our Courts of Juſtice or of the % 
riſdictian of Courts, and of the ſeveral Kind; 
Courts, Of Remedies without Suit in Court, a 
of the Proceedings in Civil and Criminal Cauſy 


Compoſed; Their Eſtates ; the Crimes ani 


Them; and the Courts of Juice or Jui 
dition of Courts. [ 291 | 


All which I ſubmit tothe Correction of the 
dize the Study of Our Laws, with Hopes tha 


others, by finding Faults in it, may (for the 
Good of our Country) direct me at laſt u 
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Attainder, Baſtard, Diſcent, Deviſe, Excommu- 
nication, Evidence, Husband and Wife, bart 
Outlawry, Papiſts, Purchaſe, Teftament, ife.] 
Muration, 1051, 1052 
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ccedas ad Curiam, 970 
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Of Rent, 321, 322, 323, 479, 484, 
dor 
Of an Executorſhip, 550 
creſſary, 608, 613, 622, 627, 647, 657, 663 
to 667, 673 to 679, 819, 1092. [See Prin- 
cipa 
ceord, 918, 919. [ See Satigfackion.] 
leecunt of Executors and Adminiſtrators, 565, 
$79, For 
Of Conſtables. | See Conſtable.] 
Of Church-wardens. | See Church-war- 
Ac- 


den.] 
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ſeer.} 
Surveyors of he Highways, Cr. Ne 
Surveyor ] 


Treaſurers. ; * Treaſurer.] 
Account. [See Action 


Accountants to the Ki Pag. 33, 203, 24 
249, 321,812. Bee Court of Exche quer 
Ahh, 4579, 480, wy 
Action, 925, 1 
Wo are Incapable to bring AQiors 


960, 96 
Againſt whom may Actions bebrough 


2349, 961, 997, 998. [See Pein 
— where muſt Actions be laid, 961, gi 
— Muft be brought in due Time, 90 


"© i © * to 967, [See Limitaiin, 
din in Account, 249, 926, 97 
In Caſe, 927 to 930, 939, 9% 
A Upon an Aﬀumpſit, 928 to gz1 
r Nuſance, 931, 932, 933 | 

Nuſance. 

For Deceit, 933, 934. [See Mama 
In Trover and Converſion, 935, 914 
—— Upon Statutes, 936 to 939, 9 
962, 964. [See Informatin 
In Detinue, 949, 941, 942. [See lf 

ger of Law, ] 


Upon Covenant, 942, 943, 975. [ 
ie. 

In Debt, 943, 944, 1046 | See Rent 
—=—— In Treſpaſs Vi & Armis, 945, 94 


94 
In Ejectment, 947, 948, 949, 90 
9, 
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—— Quare Impedit, G50, 999 
——— Upon Waſte, 950 to 955. (ung 
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n In Replevin, Page 329, 955 to 959. 


[See County-Court, Diſtreſs, Reſcou:.] 
of Parliament. [ See Statutes | 
linien, | __ log, 1067 
ul Colligendum Bona Defuncti Literæ, 550,551, 
| 774, 861 

1 Inauirendum, 297, 1035, 1036 
miniſtration, $570 to 574, 581, 582, 865, 
866, 867 

De Bonis non, Cc. 575, 778 
Durante Minore Ætate, 549, 573, 


8 | 575, $76 
Pendente Lite, 573, 576 


Durante Abſentid Extra Regnum, 576 


Cum Teſtamento Annexo, 574, 575 
Iminiſtrator, | 570 
His Intereſt in the Inteſtate's Goods, 

6 773, $76 

His Power, 578 

His Office and Duty, 579, 580, 581 

Not Diſabled by Outlawry, 1000 

Not forced to put in Special Bail, 

p 1003 


Pays no Coſts, | 1038 


dmittance, 229,230, 841, 842. L See Caurt- Baron. 
(dmiral and Admiralty | See Court of Admiralty. 
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How Divided, 259, 260, 264,265 
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Writ of Right of Advowſon, 991 
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Court- Baron | 
Afidavits may be taken in the Country, 854 
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Alm " BR ..F 2 7771 - 
Nane, 37» 5 392 60 
: Oath Rad 113, 639, 702, 7 
— Pretending to Abſolve from it, Trez 
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Appeal in Felony, 
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1972 to 1077, 1087, 1090, 1092 
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9(%, B75, 864, 867, 869, 871, 872, 208 


ay From Chancery, | 

| th From the Court of Chipalry, | 924 
z£ From the ScannaryoQounts, 895 

730, eee ee 22} rcgbe 
ref. pesrunce, „ 8 bor, 1002, 1007 


fende and arenen, 194 195, 259, 
as 26, 336, 337, 347 


15s prone, = 333 
— Of — J, 794 
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» 7% pee, 1 et 83098, 975 538, * 
en, 5. 60, 6 
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I Mareen, * unde, r e * See 
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See Court of the Heben | 
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Attaint, 972, 1048, 1049, 10 655 
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Py 8 771, 808, 811, 812, 9 
1 Quereld, 572, 973, 14 
Averment, [See Plea.] $a Baron 
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1059, 1050, 1067, 1062 
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unkrupt, 528, 529, 530, 999. [See Arreſt.] 

How His Lands are to be Sold, 53 , 


i Perſonal Eſtate is to be 8815 
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mages, 947 
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729, 945 
Bau dy- 
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1 235. 236 396, 307, 398 
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- How Diſſolved, 87, 736. By- 
Lows, Ele#ion.] iR 4 4 
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e, not to be diſturbed, 65, 69 
. [See Infant.] | 


4 6 
a 6h — 595 to 6 
1 — Miſprifion of Clerks, = 
| 138, 604, 983, 285 
0 __ or where nor, 285, 286 
, Modus Decimandi, 392 to 305 
| - Where Recoverable, 304, 305 
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—— — Purchaſers without Notice, 238, 3 
Of a Statute, Judgment, Recogni 
Zance, 239, 20 
—— Of an Avoidance of a c— 261 
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To what Publick payments Subject, 301 
ho maybe Diſcharged of the Pay- — 
ment of Tithes, 301 to 309 Pa 
[ See Modus, Preſcription. ] | 

I Tit hin 


WY OY ww „ 0 


The T A E 


fung, f g. Page 4 
fubingman, | 5, 146, 149 
Files | $3» 192 
14 0 359, 360, 361, 752 

29 

Inn. See Court of the d i 
Towns 5, 9, See Cufor I 

— xo be Amerced for the Eſcape .of 

Murderer, — 
Tranſportation, 647, 655, 658, 1012, 2105, 

| 111 
"i 330, 1037. [See Pls] 


. 537, 588, - 696 
— bo ey Conimit High Treaſon, 588, 


189 

l way be Committed By 
and Imagitiing the Death of the King, 
Queen, = Their Eldeft Son on * 
9 
— By : ; Violating the King's Wife, —— 
King's Eldeſt Daughter unmarried, or the 
Wife of the King's Eldeſt Son and Heir, 


59, 591 
— By -Levying War Againſt the King, 


5 192 
— By Ae to the King 8 


Enemies, 
92 

Zy Counterfeiting the Great Seal, 
Privy Seal, Sign Manual, Privy Signet, or 
the King's Money, 592, 593, 494 
—— By killing the Lord Chancellor, Lord 
Treaſurer, or a Judge, &c. being in Their 
Places doing Their Offices, 594 
High Treaſon Concerning the Coin, 2 — 


—— Concerning the Pope, Popiſh Priefts, 
P apiſts, 795. 596 


— - - © —— — — C 
—— ́ — — 
N ay - 
————ů— > — — 
* * 2 — — — — 
- - 


The TABLE 
— Concerning the Proteſtant Succeſſion; MW — 


3 Page 596, 591 
— By Soldiers, 592, $97 il —— 
o let Traytors out of Priſon, 60,, 


6og 
[See Iadictment, RI Forfeiture , 


wr Overt- act. 
Treaſon „„ 2 %% oe 
Treaſure-Trove, 366 
Treaſurer, Lord, 1594, 807 
Treaſurer Of the County-Stock, 142, 143 
For Bridges, | 176 


Treſpaſs, 994. [See Action in Treſpaſs. ] 
anal what, and Its ſeveral Kind- in Civil Caſes, 
1015 tO 1934 
= —— There to be had in Civil or Criminal 
Cauſes, 177, 787, 815, 819, 820, $21, 
- $24, 961, 962, 963, 1090, 1091, 1092, 
1093 
—Of Peers, 786, 787, 1088, 108g, 
1090 
ny the Country, 1990 to 1102. [See 
. Medietas Linguæ. 
Wee and Converſion. | See Action of Trover, 
Bailment. 
Truſt, 243) 244, 247, 248, 406, 437 to 443 
532, 633, 793. | See Auborin, Uſe. } 


N See Common. — 

F cu 

8 bs 

a 27 

Vienditioni 1 5 i ls 
Venire Facias, a 994 
Ventre Inſpiciendo, 994 
Verdict, 1031 
General or Special, 1032 
— Privy or Publick, 1032 


I —— Whe- 


The TABLE. 


——— Whether to be Given of Neceſſity, 
Page 1033, 110 


When to be ſet aſide, 1033, 2034, 


1037 
7 er ies, 1 24 F 
i Laica Removendd, | 995 
Vicar, 68, 69 
——- His Freehold, 68. [See Leaſe, Parſon, 
Tithes. | , O 232% 
Vicarage, 68, 69, 258, [See Parſonage.] 
Vilages F, 85 
Viſitor, 30, 183, 188, 265, 313, 790 
Umpirage, 923 
Under-Sheriff. (See Sheriff. 
Under-Steward, | See Steward. 
Union of Churches. | See Church. 
Unity of Poſſeſſion, 307 
e. [ See Courts of the Univerſities, Pri- 
vilege. 
Voucher and Vouchee, 429, 430, 431 
Uſe, 437 co 441 


May be Rais'd upon Fine or Reco- 
very, 


432 
On a Bargain and Sale of Lands, To 


Whom, , 436, 
Where No Uſe is Declared, * 
| 436, 441 
What Things Neceſſary to the Exe- 
cution of an Ule, 5-440 
What Uſes need no Execution by the 
27 H. 8. ch. 10. 441, 442, 443 
—-— Uſes Charitable miſt employed, 165, 
177, 188 


See Covenant to Stand Seiſed to Uſes, 
Indentures to Lead Uſes, &. 


Uſur- 


The TAB LE. 
Uurpation of an Advowſon, Page 271, 252, l eber 


| 8 2740 Wirher 
— Of Franchiſes, 369, s 36, 137 Witnel 
Uſvry Exceflive, oy (93 

— What Lawful, 743, 744,745 — 

— 

W. 68. 

Wages of Servants, 88, 89, 90, 91 Y 

— Of Scamen, do, 674, 9675 — 

Mager of Law, 1016, 1017. [See Trial.) vic 
Waived, 3 1000 i 

Wales, 1, 363, 548, 82t, 887, 888, 999, Wl — 

| } + 100 Ci 

Wardſhip, iy: — 


Warrant, 128, 129, 137, 139, 147, 604, 997, 
rOF3, 1054, 105, Wood 


Warrant to Confeſs Judgment, 1036 [ 
Warranty of Lands, 2389 to 392 — 
— Of Chattels, 934 / Wor: 
Warren, | 37 4 
Waſte, 521 to 528. [See Action of Waſte.] [ 
Watch and Ward, 642, 643, 644 0 
Way, 165, 166, 345. [See Highway, Survey- R 
or. Oc. l 
Weights and Meaſures, 750 to 754 0 
Mie, 96 Mor 
Cannot Contract without the Con- 7 


ſent of Her Husband, How, 101, 378 ] . 
—— Wife Cannot bring Actions without 1 Vr 


Her Husband, 104, 105 
Actions cannot be brought Againſt W V. 


Her without Her Hausband. Did, — 
[See Appeal, Bankrupt, Dewer, Husband 

and Wife, Women. | 

Fills. [See Deviſe, Teſtament. ] 
 Witch- 


The TA B L F. 


2 Vieberaft, Page 65F, 656, 681 
Vibernam, 956, 957, 995 
Vine, who may be, or not, 1027, 1028, 
3 1095, 1096 
5 —— Where in his own Cauſe, 643, 1028 
Where one, Witneſs is enough 683, 
684, 685, 998,1027, 1095, 1096, 109 » 1999, 
— Where Two Witneſles are require 
I 821 690, 1015, 1098. 1893 
7 —— Witneſfes are to be bound to give E. 
] vidence in Felony, 848, 1057, 1100 
6 Who may be a Witneſs for the King, 
11 1095, 1096 
„ Witneſſes upon Oath allowed for a 
Criminal, 1096, 1099 
—— What if a a oy 
) 902, 1028, 1096, | See Perjury. 
WH 70d, where Diſcharged of Tithes, IG 
[ee Preſcription, | 
N Deſtruction of, 658, 759 
mes, 19, 72; 893 20, 378, 412, 413, 
2444, 417, 419, 420, 421; f47, 778, woo. 
— Admini tration, Bail, Covenant to ſtand 
eized to Uſes, Crimes, Deviſe, Executor, Fine, 


Recovery, Forcible Marriage, Larceny, Out- 
lawry, Teſtament, Treaſon-Petit, Rape, Action 
| of Waſte, Husband, Mife. 

Verd. | See Action on the Caſe, Scandalum Mag- 


natum. 
Wreck, 367, 368, 816 
Writ, 967 to 970. | See Alpbabeti- 


cal Catalogue of Writs. |] 


Writing, | 5 
Whete Neceſſary, or not, 98, 116, 
382, 457, 458, 491, 596, 543, 544, 930, 
931 


— What 


The TABLE. 
—— What Writings are, or are not Evi. 
| dence, Page 1025, 1026. [See Evidenct) 


| I. 
Yard-Land, 193 


Tear and 2 Day, 365, 611, 612, 992, 1096 
Year, Day and Waſte, 111, 221 


, 77 
Tork, 240, 445, 548, 581 ch 
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ture £0 


Charge 
ſeers o 


Ad vert it ment. 


INC E ſeveral of Theſe Sheets went to 

the Preſs, Some New Statutes have been 
enacted, which, after the Printing of che 
Sheets, could not bs brought into their Pro- 
per Places. Therefore, 


Page 2. line 31. read | See the 6 Geo. cb. 
Concerning the Dependency of Ireland upon 


Great Britain. 


Page 38. After line 27. read By the 5 Gee. ch. 27. 
Artificers going beyond Sea to Work in our Manufac- 
ture to be deemed Aliens. | 


Page 44. I. 28. dele 12 Ann. ch. 7. For School- 
maſters, Cc. 

Page 80. I. 32. r. By the 6 Georg. ch, p. 81. 
|. 6. r. 1721. 


Page 169. After l. 30. r. By the 5 Geo: ch. 8. 
Where Any Wife, Child or Children, are left upon the 
Charge of the Pariſh, The Churchwardens or Over» 
ſeers of the Poor of ſuch Pariſh by Warrane from 
Any Two Juſtices of the Peace, may ſeize ſo much of 
the Goods and Chattels, and ſo much of the Annual 
Profits of the Lands and Tenements of ſuch Husband, 
Father or Mother, for the Diſcharge of the Pariſh, and 
for Providing for ſuch Wife or Children. Which 
Warrant being confirmed #t the next Quarter-Seſſions, 
The Juſtices there may make Order for the Church- 
wardens and Overſcers to diſpoſe of ſo much of the 
Goods and Chartels by Sale, and to receive ſo much of 
the Rents and Profits as They ſhall Think fir. 


H h hh Page 


of All the Horſes above Three, to be Sciled and Apply'd 
28 aforeſaid. 


Page 171. After l. 21. r. By the 5 Georg. eb 13. 
No Waggoz Travelling for Hire ſhall be drawn with 
more than Six Horſes. And no Cart Travelling for 
Hire (hall be drawn with more than Three Horſes ; upon 
Forfeiture of All the Horſes Above the Number allow'( 
with All Accoutrements, to the Uſe of the Diſtrainer. 

The Diſttainer muſt Deliver the Horſes, Cc. to: 
Pariſh-Officer of the ſamePlace, or of anAdjacent Town, 
till the Diſtrainer ſhall make Proof upon Oath befor: 
ſome Juſtice of the Peace of the Offence. And then 
the Juſtice is to iſſue His Precept to the Conſtable, c. 
to Deliver the Horſes forfeited: to the Seizor, paying 
the Charge of K-eping, as the Juſtice'ſhall Dire&. 

No Travelling Waggon having the Wheels bound 
with Tire of leſs Breadth than Two Inches and a Half, 
when worn, or ſet on with Roſe-headed Nails, ſhall be 
Drawn with more than Three Horſes, upon ' Forfeiture 


Thoſe that Reſiſt the Seiſing, &. ſhall be committed 
to Gzol for three Months without Bail, and Forfeit for 
Every Offence 10 J. to be Levied by Diſtreſs, &c. 

This Act not to Extend to ſuch Carriages as are em- 
ployed about Husbandry, or in carrying Cheeſe, But- 
ter, Hay, Srraw, Corn unthraſh'd, Coals, Chalk, or 
Any one Tree or Piece of Timber, or any other Stone, 
Oc. or to Carriages for Private Uſe, or for the King's 
Service. [See the 6 Geo. ch. For making 


more effectual the ſeveral! Laws concerning 
the Highways. J 


| Page 188. J. 38, 39, 40. dele See the 10 Ann 
ch. 2, For Preſerving the Proteſtant Religion, 


3 by Law eſtabliſhed. 


Page 357. l. 12. After Chap. 10 r. 1 Geo. ch 

|. 13. After Deer-Stealers, r. and the 1 Geog. 
ch. 15. For Tranſportation of Him that Wound- 
eth, or Killeth, any Deer fed in incloſed 
Grounds. 5 Georg. ch. 28. Where the Puniſhe 
ment tor Fulling Down or Deſtroying the 
Pales or Walls of Any Park is the ſame as for 
k1.iing Any One Deer. 
Page 


Page 
By WI 


| exercil 


made 1 
Deviſe 

Page 
cb. 24. 


Pag 
Chance! 
Credito! 
may ſue 


Pag 
ſtrain 
kers a 


Page 379. 1. 6. After Lands, r. 5 Geo. ch 27. 


By which Artificers in Our Manufactures, 


exerciſing Their Trades in Foreign Parts, are 


made incapable of Taking Lands by Deſcent, 
Deviſe, Purchaſe, &c. 
Page 485. l. 25. After Names r. [See 5 Geo. 
eb. 24+] 3 X 
Page 486.1. 10. r. By the 5 Geo. ch. 24. The Lord 
Chancellor may 4/ign over the Bonds of Pretended 


Creditors, given to Him, to the Party Grieved, who 
my ſue ſuch Bond in his own Name. 


Page 744. 1.6.r. 8 & 9 V. 3. eb. 32. To Re- 


ſtrain the Number and Ill Practices of Bro. 


kers and Stock-Jobbers. 
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! Emendanda & Corrigenda, 


AGE 21. Line 16. after ch. 31. read 9 Am. ch. 2. 48, p. 
P 23. laſt I. r. Of. p. 30. 1. 19. after Juriſdiction dele the full 


Point. p. 33. I. 30. in the Margin, r. 10 Rep. p. 34. I. 28. after 

Fugitives, r. and of Thoſe put hs the Exigent in Order to an Out. 

g 85 I. 1. r. Book 2. p. 45. I. 15. r. Canon Law. p. 48, 
» 1. r. Cat 


dra. p. 56. 1. 15. after See, r. 12 Anm. ch. 12. and 
page 267. p. 59. 1.30. r. Their, I. 36. after Ordinary, r.. p. in. 
54. r. —— p. 80. J. 15. r. Feloms. I. 33. r. Ar. p. 84. l. 15 r. 
Diſcharge Him by Original Order, 18 * J. 19. r. That h. J. 
35. after Town, r. Or [et others to Work. p. 86. I. 32. r. ch. 2, 
. $7. 1. 29. after Certificate r. 12 Aun. Sf 2. ch. 23. Concerni 
agrants, &c. p. 29. l. 26. dele J. p.90. l. 34. r. page 88. p.96. l. i. r. ch. 
31. plog.. 21. r. Weſim. 2. p. 105. I 29. r. gepyy. p. 114. I. 24. 1. cb. 
14 p.11 8. l. 5. dele Coroner, and after Peace r. Coroner.and ſo. J. 24, 
123. laſt |. r. But ſee 1. Ann. ch. 8. pag. 351. p. 132. J. 23. where 
The Conſtable Lives. p. 139. dele relating to His Office. I. 18. for 
it r. His Office. I. 19. f. and r. er. l. 22. r. King's Proceſs. p. 142, 
I. 27. r. But ſee 1 Ann. ch. 8. p. 143. I. 33. T. He is. I. 36. r. H. 
p- 144. l. 19. r. the. p. 145. I. 21, 22. r. He is. I. 23, 24 · r. Him, 
F. 151.1. 4. r. tho“ They. . 5. r. their Office before They are. p. 7z. 
23. r. Country. p. 196. 1. 11. after Demeſne r. Eſtates upon Cor- 
dition. p. 192.1. 1. r. Three. I. 10. dele forfeited or. p. 222.1. 32. 
r. Incloſe. p. 226.1. 35. r. Of the Manor and the Court. p. 241. 1. 
31. f. of r. By. p. 252. I. 35. f. for, r. but. p. 254. |. 36. r. 
1 not. p. 268. 1. 28. f. by r. 20. for to r. By. p. 273. . 
3. after Poſſeſſion adele full Point, and r., . p. 285. 1. 40. r. y 
the Poll or Meaſure. 1. 4 i. r. ſet out after They are pick d and. p. 
306. 1. 27. dele But. 1. 30. r. But Monaſteries, Abbeys. p. 328. |. 
= r. ac by Milking. p.338. I. 23. after Number dele,. p 348. 1.6. 
Of r. In. p. 350. 1. 37. f. loſe His Place, r. be diſabled to Enjoy 
the ſame Office or Deputation ap 2 J. 38. dele or Enjoy, 
and r. to the ſame. p. 353. I. 24. dele where the King's Writ 
runneth not, and r. [ ee pa 297, 298. 5 395. I. 3. ele 
The Jury muſt Find the Penalty. But if you ſue upon the 


venant, c. and r. The Defendant may be fore d to give Bail, 


the Penalty is Above 10 l. p. 415.1: 15. after Void, r. If It tenas 
ro the Bi laber, lin of the Lord. p. 439. 1. 13. r. ch. 10. 2 —— 
J. 34. r. 28 Days. p. 447. I. 19. After Conſideration, r. for Ibat 
in this Caſe is not nk when the Sale is acknowledged 4 
Deed. p. 462. I. 35. r. by the 2 of Twenty Years. p. 464. l. 9. f. 
ante r. foſ?. p. 466. I. 30. r. Parſon. p. 491.1. 18. f. Or r. and. p. 
529 to p. 537. in the Running Title, r. ch. 4. p. 542. | 2. f. L. 
r. 13. p. 550. I. 25. dele full Point. p. 557. I. 2. r. But His. p- 
574. l. 12. after Mother, r. if the Father is Dead. p. 597. J. 16. 
t. 11. r. 21. p. 580. 1. 36. r. Not be. p. 25 19. r. ch. 4. 
p. 588. J. 9. r. 1 5. 623.1. 12. r. anda & 5W. & M. ch. 
23. p. 629. J. 20. f. Offender r. Felon. p. " 5. I. 15. after ch.10- 
T. 4 O 5W.& M.ch.23. p. 670. 1. 21.dele fr * 671. J. 3. 
dele from. p. 694.1. 19. dele ſo. p. 700. I. 21. r. 5 ER. 717 


waa ic. ea T2 4 # # +# 


1. 28. f. Perjury, r. Forgery. I. 37. dele or ering. p. 214 I. ay 
0 Aﬀs. G 


r. Thing. p. 715. I. 2. r. Selling. 1. 12. r. One or 72 
I. 35. 24 16. p. 768. 1. 32. r. er an Appeal. F. 770. J. 8 5 
Georg. ch. p. 778. I. 16. r. Knight. p. 820. J. 12 and 13. dele 
Within the Kingdom, and r. Committed at Sea. p. 824. I. f. f. ic, 
r. has been. p. 829. 1. 1. dele; Theſe, (vix.) p. 83 1. l. 3. after 
Procedendo à full Point. p. 841. I. 32. r, done By Him. p. 844. 
1, 24. 7. at firſt. p. 860. 1. 16. dele 24 H. 8. ch. 12. and r. By the 
37 H.. ch. 17. p. 57 I. 9. dele That. p. 883. 1. 7. r. Houſe. 1. 
19. 1. Courts. p. 886. I. 22. r. Court. p. 938. I. 9. r. Not Give. p. 
989. 1. 30. for of, r. it into. p. 990. 1. 36. r. and Confirm a, dele 
Conſecrated. p. 992. I. 30. dele it. p. 1026.1. 2 3. r. Stamp- Act. 

i027. I. 25. r. and as to. p. 1078. I. 9. dele Lam or. p. 1083. 
26 r. One Acquitted. p. 1090. laſt 1. r. Of the Court. p. 1091. 
I. 1, dele Of the Court. p. 1099. laſt I. dele See Move. 
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BOOKS printed for Richard 
Sare near Gray's. Inn- Gate in 


Holborn. 


New Inſtitute of the Imperial or Civil 

Law, with Notes; ſhewing in ſome prin- 
cipal Caſes amongſt other Obſervations, how 
the Canon Law, the Laws of England, and 
the Laws and Cuſtoms of other Nations, dif- 
fer from it. In Four Books. The 2d Edit. 
By Tho. Wood, L. L. D. 8wo. 

The Office and Duty of Executors. By Tho. 
Wentworth ; with a Large Supplement, by H. 

Curſon of the Inner-Temple. 8w0. 

The Landlord's Law; or the Law concern- 
ing Landlord's, Tenants and Farmers. The 6th 
Edit. 120. 

The Law Concerning Eſtates-Tail and Re- 
mainders and Reverſions expectant thereupon, 
Cc. By H. Curſon of the Inner-Temple. 80. 

Arcana Clericalia ; or the Myſteries of Clerk- 
ſhip explained. By G. Billingburſt, late of Gray s- 
Inn, Eſq; Now improved and digeſted in a re- 
gular Method; and inlarged with variety of 
modern, ſelect, and approved Precedents. By 


H. Curſon, Gent. 
Jus Imperii & Servitutis ; or the Law concern- 


ing Maſters, Apprentices, Bailiffs, Receivers, 
Sewards, Attornies, Factors, Deputies, Car- 
riers, Covenant-Servants, Cc. 8 So. 
The Parſon's Counſellor; by Sir Simon 
Deg, Ki. The 6th Edit. 
| The 


44 


The new Regiſter of Writs. Bot. © 
Cowel's Interpreter. Folio. 

Of the Law of Nature and Nations. Eight 
Books. Written in Latin by the Baron Paffen- 
tor. Caunſellor of State to his late Swediſh Ma. 
jeſty, and to the late King of Pruſſia: Done into 
Engliſh by Baſil Kennet, D. D. The Third Edit. 
To which are now added all the large Notes 
of Mr. Barbeyrac. 

The Works of Foſephus, both in Folio and in 
8 vo. Tranſlated into Engliſh by Sir R. L'Eſtrange, 
Rt. | 
e/£ſop's Fables, &c. with Morals and Reflec- 
tions, by the ſaid Sir R. L'Eftrange. 8 vo. 

Boyer's French Dictionary. 8wo. 

His French Grammar. 

Humane Prudence ; or the Art by which 
a Man may raiſe himſelf and his Fortune to 
Grandeur. The 11th Edit. 

Eraſmus's Colloquies. Tranſlated into Engii(h 
by Sir Roger L'Effrange. 

An Anſwer to Fontenells Hiſtory of Oracles. 
in two Volumes in 8ů vo. 

Memoirs of Henry Guthry, late + Biſhop of 
Dunkell in Scotland, wherein the Conſpiracies 
and Rebellion againſt King Charles the firſt of 
Bleſſed Memory, to the Time of the Marther 
of that Monarch, are briefly and faithfully 
related. ; 

The Turkiſh Spy in 8 Volumes. 1 2 vo. 

Tuſſer Redivivus ; being Part of Mr. Thomas 
Tufſer's five hundred Points of Husbandry, di- 
recting what Corn, Graſs, Cc. is proper to 
be ſown, what Trees to be planted, how Land 
is to be improv'd with whatever is fit to be 
done for the Benefit of the Farmer in every 
Monch of the Year. With Notes and Obſer- 
vations. 


Boa The End of the Catalogue. 


